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In the Court of Appeals of the District oi Columbia. 


No. 2537. 

V. G. Fischer Art Company, a Corporation, Appellant, 

vs. 

Bose Keeling Hutchins. 


a Supreme Court of the District of Columbia. 

At Law. No. 53440. 

Rose Keeling Hutchins, Plaintiff, 

V9. 

V. G. Fischer Art Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed March 25, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53440. 

Rose Keeling Hutchins, Plaintiff, 

vs. 

V. G. Fischer Art Company, a Corporation, Defendant. 

The plaintiff, Rose Keeling Hutchins, sues the defendant, V. G. 
Fischer Art Company, a corporation, for that whereas, the plaintiff, 
heretofore, to wit, on the 1st of September, 1909, to wit, at Washing¬ 
ton, in the District of Columbia, was lawfully possessed as of her own 
property a certain chattel, to wit, one valuable oil painting which 
painting was the work of the artist Gainesborough, and familiarly 
known as “Girl in Brook,” to wit, of the value of Twenty five thou- 
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sand dollars, lawful money of the United States of America; and 
being so possessed thereof she, the said plaintiff, afterward, to wit, 
on the day and year first above mentioned, at the place aforesaid, 
casually lost the said chattel out of her possession; and the same 
afterward, to wit, on the same day and year last mentioned, at the 
place aforesaid, came into the possession of the said defendant by 
finding. Yet, the defendant well knowing that the said chattel to 
be the property of the said plaintiff and of right to belong and apper¬ 
tain to her, but contriving and fraudulently intending 
2 craftily and subtly to deceive and defraud the plaintiff in this 
behalf has not as yet delivered said chattel to the plaintiff, 
although often so requested to do. and has hitherto wholly refused 
so to do; and afterward, to wit, on or about the 10th day of October, 
1909, at the place aforesaid, converted and disposed of said goods 
and chattel to its own use. 

Wherefore the plaintiff says she is injured and has sustained dam¬ 
age to the amount of Twenty five thousand ($25000) dollars. 

Wherefore plaintiff brings this suit and claims damages in the 
sum of Twenty five thousand ($25000) dollars, exclusive of all in¬ 
terest and costs of this suit. 

GITT1NGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


Pleas of Defendant. 

Filed April 25, 1911. 

******* 

1. The defendant, V. G. Fischer Art Company, for plea to the 
declaration in this cause says it is not guilty in manner and form 
as alleged. 

2. And for a further plea to said declaration, the said defendant 
says the plaintiff’s cause of action did not accrue within three years 
from the bringing of this suit. 

MYER COHEN, 

W. G. JOHNSON, 
Attorneys for Defendant. 


3 Replication. 

Filed May 2, 1911. 

******* 

The plaintiff joins issue on the first plea of the defendant. 

For replication to defendant’s second plea, plaintiff says that the 
cause of action set out in the declaration did accrue within three 
vears next before the filing of the above entitled suit. 

GITTTNGS & CHAMBERLIN, 

Attorneys for Plaintiff. 

Memorandum. 

November 22, 1912.—Verdict for Plaintiff for $6000. 
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Supreme Court of the District of Columbia. 

Friday, December 20 th, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

* * * * * . * * 

Upon consideration of defendant’s motion for a new trial filed 
herein, it is ordered that said motion be and the same is 
4 hereby overruled and judgment on verdict is ordered. Where¬ 
fore, it is considered, that the plaintiff herein recover of de¬ 
fendant. the sum of Six Thousand Dollars ($6000.00) with interest 
thereon from this date, together with costs of suit to be taxed by the 
clerk, and have execution thereof. 

From the foregoing the defendant by its attorney Mr. Wm. G. 
Johnson, in open court, notes an appeal to the Court of Appeals. 
Whereupon, the penalty of a bond to operate as a Supersedeas, is 
hereby fixed in the sum of Seven Thousand Dollars. 


Memoranda. 

January 6, 1913.—Supersedeas bond approved and filed. 

February 1, 1913.—Bill of exceptions submitted, and time to file 
transcript of record extended to March 1, 1913, inclusive. 


Supreme Court of the District of Columbia. 

Tuesday, February 25th , 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

5 The Court having this day signed the Bill of Exceptions, 

taken at the trial of this cause and heretofore submitted, now 

orders the same of record nunc pro tunc. 

Further for good cause shown, the time within which to file a 
transcript of the record herein, in the Court of Appeals, is hereby 
extended to and including the 31st day of March 1913. 


Bill of Exceptions. 

Filed February 25, 1913. 

******* 

Be it remembered that at the trial of this cause, and before the 
jury retired to consider their verdict, the plaintiff to maintain the 
L ue on her part joined, offered the testimony of the plaintiff tending 
to prove that she resides at #1603 Massachusetts Ave. Washington, 
D C. • that she is the widow of Stilson Hutchins, who died April 21, 
1912;* that in the summer of the year 1907, she and her husband 
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Stilson Hutchins were in London, England, together, and while 
there she first saw the picture entitled “The Girl in the Brook” or 
“Girl in Brook,” said to be a Gainsborough, being the same picture 
mentioned in the declaration in this cause. That she first saw said 
picture in a picture dealer’s shop in London; was taken there to look 
at it and if she approved of it it was to be given to her. And it was 
purchased by her said husband at that time and given to her. That 
at that time plaintiff owned the house 1603 Mass. Ave.; that 

6 she at that time had an art gallery in said house. That after 
the purchase of said picture it was to be sent to the Fischer 

Art Co. here in Washington to be revarnished and renovated as 
their pictures always were. That her husband had a very large in¬ 
terest in the defendant corporation, probably a half or nearly half; 
that her husband returned to the United States shortly after the 
purchase of the picture and plaintiff remained in Europe. Plaintiff 
never saw the picture but once, and that was in the store of Smith, 
the art dealer in London. It was in this store when she last saw it 
and was not sent out while she was there. She does not know when 
it was shipped except from information derived since. Plaintiff 
never went to the art dealer’s store again. She thinks her husband 
purchased other pictures during that visit to London. Plaintiff did 
not return to Washington until December, 1908. When she reached 
here her husband was ill, suffering from another stroke of paralysis 
and she could not take him to her house 1603 Mass. Ave., because 
during her absence and without her consent, or knowledge, her 
husband had rented the house together with the furnishings, to a 
Mrs. Traver; plaintiff very much disapproved of this because she 
had no house to take her husband to. Plaintiff took her husband to 
Augusta. Ga.. where thev remained from December, 1908, to March, 
1909. While in Augusta, Ga., in March, 1909, her husband executed 
and delivered to her a certain paper styled a bill of sale, which she 
retained in her possession, and which is at the instance# of the de¬ 
fendant set forth herein in extenso, as follows: 

7 March 25th, 1909. 

For value received, 1 hereby sell and set over, and have made per¬ 
sonal delivery to my wife Rose Hutchins the following named articles, 
now in 1603 Mass. Ave. house Washington, D. C., and authorize 
her to take possession of the same whenever the premises are vacated 
by the present lessee, Mrs. Traver. 

1 spider phaeton. 

1 victoria. 

1 brougham. 

2 sets double harness. ..... 

1 Steinway Grand piano. 

All the rugs therein contained, 50 or more. 

1 four posted mahogany bed-stead. 

All silver and plate belonging to me. 

2 Portraits full length of Mrs. Hutchins. 

1 portrait of myself. 

1 marble bust of myself. ... . _ • 
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& 1 of Mrs. Hutchins. 

& following pictures now in my collection. 

1 Sir Peter Lely (portrait of woman). 

2 Henners. 

1 Piot. 

Portrait (Sir Thomas Lawrence). 

Gird in brook (Gainsborough)—now at Fishchers. 

The largest Daubigny. 

1 Corot. 

1 Vibert (woman and calf). 

1 Berne-Bellecourt. 

1 Desporte (nude). 

1 Toulmonche (woman in chair). 

1 Coomans (babies playing). 

1 Julian Dupre (girl in field). 

1 Henry Bacon (girl in field). 

1 Diaz (Fontainbleau forest). . 

& all furniture or contents of apartment in Pans. 

STILSON HUTCHINS. 

Witness: 

LAWTON B. EVANS, „ 

Summerville, Augusta, Ga. 

The circumstances attending the execution of the paper were 

these. hugband had been quite iH ? and there had been a great 

8 deal of friction in the family between her husband s »ns, 
and she supposed they tried to be mean to her, and plaintiff 
was very much worried about her own personal belongings in the 
and asked her husband to give her something in writing that 

C™ ai.ru>.,. A* w. Afftbtr 

certain things in her house that he remembered and that she re 
membered, a R nd what she could not « 7 ”^remembe^d and 
pertain pictures that she wished especially. 1 here were several pit 
tures in\he gallery that she had bought herself, that she was pe - 
sonallv fond ^of, and remembers him mentioning them to her, and 

certain pieces of furniture. They both sat down out 

, what to write down, ohe tnougnt oi 

EfaThi^aC^a bUl ?.3S fdeSjA VtSd n^ 

J the house when it was rented to Mrs. Traver except some> pictures 
, „ moved of which she had no knowledge until afterwards, 

which he moved 011 wmc Washington with her husband and 

•as ipt ttswwar&M=s 
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very ill; she and he went to the Mass. Ave. house but she paid 

9 ver\' little attention to anything, she was too ill and had too 
much sorrow and did not notice the picture involved in this 

suit was not in the House. In the fall of 1910, after she got back to 
her house she had occasion to show the bill of sale to her attorney, 
then Mr. Darlington, which was the first time she had looked at it 
since it was made. She then noticed the Gainsborough picture and 
realized it was not in the house. She immediatelv went to see Mr. 
Fischer, part owner and manager of the defendant corporation. She 
explained to him that she had reason to look at her bill of sale lately 
and she had found that her Gainsborough was on it and that it 
was at his store, and she asked him where it was. lie said he had 
sold the picture to Mrs. Clarence Moore for $6000. Plaintiff said 
to him that that was a most remarkable performance; that the pic¬ 
ture was hers and asked him how he happened to sell it. He im¬ 
mediately flew into a terrible rage and became unintelligible, prac¬ 
tically, and she said she would have her attorneys look into it. and 
left the store. This was the only interview she had about it. Plain¬ 
tiff also gave testimony tending to prove that while in Paris, in 
May, 1909, her husband had a copy made of the bill of sale and 
wrote a letter to Arthur I). Addison in Washington and sent the 
copy to him. That subsequent to her interview with Fischer and 
before the bringing of this suit, her said husband gave her a letter 
from Mr. A. D. Addison, and a typewritten verbatim copy of the 
bill of sale, which is the identical copy sent by her husband to Mr. 
Addison from Paris in May, 1909; and plaintiff further 

10 offered in evidence said letter, which at the instance of the 
plaintiff is set forth in extenso and is of the words and figures 

following: 

“March 31, 1910. 

Stilson Hutchins, Esquire. 1308 16th St., Washington, D. C. 

Dlar Sir: I have just been requested by Mr. A. S. Worthington 
to let him have a list of articles which you transferred to Mrs. 
Hutchins. This you may remember having handed me many 
months ago for safe keeping. I informed Mr. Worthington that I 
preferred to return such to you and enclose the same herewith. Mr. 
Worthington said he would send to your house for it. 

With kind regards and hoping your health is greatly improved, 
I am, 

Very truly yours, 

A. D. ADDISON.” 

The plaintiff to further maintain the issue on her part joined, 
offered the testimony of Arthur D. Addison to show that he was a 
real estate broker and that as such, he acted as agent for Stilson 
Hutchins in renting the house, 1603 Ma*s. Ave. to Mrs. Traver; 
that while Mrs. Traver was occupying said house he received the let¬ 
ter dated May 19, 1909, from Stilson Hutchins, proved in evidence 
by plaintiff. Plaintiff further offered in evidence the said letter, 
which at the instance of the defendant is set forth in extenso and 
is in the words and figures following: 
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“Paris, May 19, 1909. 

Mr. A. D. Addison, Washington, D. C.: 

On the 25th of March, 1909, in Augusta, Ga., I gave my wife, 
Rose Hutchins, the enclosed list of pictures, furniture, etc., which 
she is to have possession — at the expiration of Mrs. Tracer s lease, 
Nov. 20, 1909, or before if she surrenders the house, 1003 Mass. Ave., 
before that time. Will you kindly put this letter -way for your 
guidance. The list is herewith enclosed. 

Respectfully, STILSON HUTCHINS.” 

11 The paper enclosed in said letter was a verbatim copy of 

the bill of sale executed by the said Hutchins at Augusta, 
Ga., March 29, 1909. hereinbefore set forth. 

The plaintiff to further maintain the issue on her part joined, 
offered the testimonv of Lawton B. Evans, the subscribing witness 
to the bill of sale, tending to show that said witness had seen btilson 
Hutchins sign the said paper and that he had subscribed the same 
as a witness at the request of said Stilson Hutchins. 

The plaintiff to further maintain the issue on her part joined 
offered the testimony of Joseph J. Darlington tending to show that 
in the fall of 1910, he represented plaintiff; that Mr A. S. Worth- 
ington stated he represented Mr. Stilson Hutchins. Mr. M orthing- 
ton asked witness to have a copy of the hill o sale made for him. 
Witness asked plaintiff to make a copy of the bill of sale, and later 
he was informed by Mr. Worthington that he had gotten a copy 

from Mr. Addison. 

Plaintiff to further maintain the issue on her part joined, offered 
the testimony of Lewis P. Seibold tending to show that he is a cus- 
tom house broker and had for some years attended to the business of 
that nature for Stilson Hutchins and that on September 1, 1907, he 
hauled from the United States Custom house in Georgetown. D. C., 
two ca«e< of paintings and other articles to Stilson Hutchins resi¬ 
dence 1603 Mass. Ave., Washington, D. C., and tending to show 
that the articles so received from the custom house and hauled to 
said residence, and which were there opened up by witness 
12 were the same articles enumerated in the invoice certificate, 

1 copy of which he identified. Said invoice is given in evi¬ 

dence bv the plaintiff, and at the instance of the defendant is herein 
set forth in extenso in the words and figures following. 

“August 1, 1907. 

Invoice of certain goods, viz: oil painting and frame sold in 
Invoice oi ce i s , Messrs. Stilson Hutchins 

I V°W°ashSgten D C.and^di patched from London via Liverpool 
^S. S Eteuri’ia, c/oPenm R. R. in bond to Georgetown. 
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Case 1. 


Oil painting Girl by brook—English school. 

Oval portrait of lady—English school. 

Portrait of man in wig—English school.... 
Landscape—Turner school. 


£20 00 0 
5 00 0 
3 00 0 
12 00 0 


Case 2. 


Enamel in Gothic frame. 4 00 00 

Carved wood frame. 10 00 00 

Campo frame oval. 1 00 00 

Ditto “ “ . 4 00 00 

Ditto “ oval. 10 00 

2 cases & packing. 3 10 0 


£63 0 00 


S. T. SMITH & SON. 


Custom House, 

Washington, D. C., November 19, 1912. 


I certify that the above is a true copy — the consular invoice on 
tile in this office. 


JOHN BROCKMAN, 

Deputy Collector” 


That on said date Stilson Hutchins was in Washington and him¬ 
self paid the charges of said custom broker. 

Thereupon the plaintiff announced that the evidence in her be¬ 
half was closed. 


13 Whereupon the defendant, through its counsel, waived the 

making of an opening statement, stating he wished to let his 
witness, Victor G. Fischer go. 

Thereupon, defendant to maintain the issue on its part joined, 
offered the testimony of Victor G. Fischer who testified in chief, 
that he is the president, treasurer and sole manager of the defendant 
and was such in the years 1907, 1908, 1909 and 1910; that Stilson 
Hutchins was vice president and a stockholder of over one third 
of the capital stock of the defendant. Witness was in Europe in 
the summer of 1907 and returned to this city about the 7th or 11th 
of October, 1907. Prior to that time he had never seen the picture 
involved in this suit. On his arrival he found the picture at de¬ 
fendant’s place of business. That he spoke to Stilson Hutchins 
about it, who told him to sell the picture under the same conditions 
many other pictures had been therefore offered by the defendant 
for sale. That the defendant had been in the habit of selling 
pictures for Stilson Hutchins. Stilson Hutchins received one third 
of the profits of the sale; the balance to go to the defendant com- 
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pany. The picture was thereupon publicly offered for sale in de¬ 
fendant’s gallery and offered to prospective buyers here and in 
New York. The picture w T as sold in or about December, 1909 to Mrs. 
Clarence Moore. That in the summer of 1909, when witness was 
in Europe he received a letter from Washington advising him that 
the representative of Smith ot London, vendor of the picture to 
Stilson Hutchins, claimed they had not been paid and were 
seeking payment therefor. That he saw Stilson Hutchins in 

14 his house in Paris in the summer of 1909. 

Q. Now Mr. Fischer, I will ask you to state whethor. as a 

result of tliis letter, and after that conference you had with Mr. 
Hutchins, you sent any money to pay for this picture? 

Mi*. Gittings: One minute, I object. It is immaterial and irrele- 


The Court: On what theory are you offering it, Mr. Johnson. 
Mr Johnson: I cannot prove my ease all at once. I want to 
show that Mr. Fischer, as manager and treasurer and officer of this 
defendant corporation paid the purchase price of this picture, 
expect to follow that up by proving that it had not theretofore been 
paid and that the sellers, Smith of London, had put the claim in 
the hands of counsel, who presented the claim here to Messrs. Perry, 
and that payment was made through them for the picture by the 

Fischer Co. , ... , • - ., r 

The Court: What has that to do with the question ot the Iia- 

bility of the defendant here? ... 

Mr Johnson : It has this to do with it. I propose to show that 
at the time of the alleged gift the picture was not paid for by Mr. 
Hutchins and that it was subsequently paid for by this company, 
thev being innocent purchasers without any knowledge of these 
secret writings, which are now for the first time on the scene. Now 
what effect these secret writings may have is a matter of law, and 1 
can onlv prove my case by degrees. I have the right to prove that 
this company was an innocent purchaser of this picture, and 
15 that it was sold as such in the ordinary course of business, 
and that it paid the original vendor for it by arrangement 

with Mr. Hutchins. . 

The Court: That puts a different aspect ^ on iff. The arrange¬ 
ment with Mr. Hutchins has been withheld from proof so far. 

The Court • Was anv arrangement that was made between Mr. 
Hutchins and the company made through this witness? 

Mr. Johnson : Certainly, that is exactly what I am undertaking 

t° ^™£ 0URT . That is exactly what you have refrained from ask- 


ing. # 

G Did Mr. Hutchins, after receiving this letter, which I show 
you from Smith’s attorneys, give you any papers pertaining to this 

" P1< Witness continuing: That Stilson Hutchins informed him that 
the picture had not been paid for and gave witness all documents in 
relation to same and asked witness to pay for same. He gave witness 
all the bills; that he could not have paid them if he had not ad 

2—2537a 
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the bills; that he knew nothing about the transaction at all, only 
such as he got from the papers and bills, and acted upon them at 
once by instructing Mr. Cohen to pay Mr. Perry, during witness’ 
absence, by either draft or check to be drawn against the company. 
It was the" money of the corporation which w r as used. 

On cross examination, witness further stated, that the con- 

16 dition under which the picture was first put in the company’s 
store, was for the company to sell it and to give to Mr. Hutch¬ 
ins his share of the profits, and the amount of the trust which he paid; 
or to better illustrate it, if lie paid $1000, he had a $1000 trust, and 
then he w'as still to share according to his interest in the company 
and the profits made. That was the general arrangement for all 
pictures he placed in this place, and there were many of such. \\ it- 
ness returned in October: found the picture at the place of business 
of the company. Saw' Mr. Hutchins subsequently; cannot exactly 
name date. Mrs. Hutchins had also seen the picture there. She 
saw' it three or four times; months before it w'as sold and again a 
month before, when she came for a money transaction at witness 
place, and again several times, without telling wdtness that she was 
claiming the picture. The money transaction was her husband 
wanted $500 to give to her, and he only paid him back $365. Mr. 
Hutchins, as well as his office in Washington, begged witness to pay 
the money for the picture. Mr. Hutchins made the request of the 
witness in the presence of Mrs. Hutchins in her apartment in Paris, 
where w'itness lunched with them. 1 his w’as in July, 1909, oi about 
that time. Not certain it was in July. It may ha\e been in Jul t \ 
and may be in September and may be in August, does not know 
that Mr. Hutchins was not in Paris in July or August, 1909, but 
w'as in a sanatorium in England. It may have been possibly Septem¬ 
ber when he lunched with Mr. and Mrs. Hutchins, but cannot recall 
the date at all; but handed to Mr. Hutchins all the letters from the 

attorney Mr. Perry, and asked of him what to do about it; 

17 and in the meantime Mr. Hutchins had received word from 
his office that they had at that time no money to pay, and 

requested witness to pay; that is, he requested witness to pay the 
Smith people, because he. Stilson Hutchins had no money in his 
office to do it. Witness cabled from Paris to Washington to Mr. 
Cohen to pay the money for Stilson Hutchins. 

Defendant to further maintain the issue on its part joined, offered 
the testimonv of W illiam J. Dante, who testified, in chief, that he 
was the confidential secretary to Stilson Hutchins from 1895 to 1910, 
and thereafter trustee of his estate. r l hat in that capacity he con¬ 
ducted the correspondence of said Hutchins, receiving, writing and 
signing his letters. That he saw the letters addressed to Mr. Hutch- 
in, from Mr. Smith, in London, or his solicitors with reference 
to the payment for the picture, which is in suit in this case That 
he wrote replies at Stilson Hutchin s dictation and ffientified one 
renlv dictated to witness, dated January 6 1908. Whereupon said 
letters being offered in evidence, plaintiff’s attorneys admitted that 
the London art dealer was demanding of Mr. Hutchins the balance 
of the purchase money for the picture in suit and threatening to 






ROSE KEELING HUTCHINS. 


11 


bring suit therefor. Witness further testified that he had had a. 
conversation with Stilson Hutchins on the subject of said picture 
either six or eight months after the pictures had been received in 
America. Whereupon, counsel for the defendant asked witness the 

following question: 

Q. I wish you would state what he said with reference to this pic¬ 
ture, and the subject of paying for it. 

18 which question was objected to by counsel for the plaintiff 
on the ground that it was wholly immaterial and irrelevant. 
Counsel for the defendant explained to the court the purpose of it 
is to show that witness asked Mr. Hutchins why he did not settle 
this claim and stop the dunning, and Mr Hutchins told him that 
the picture was there for sale; and that when it was sold 
then pay the bill. It is simply to corroborate the witness Fische 
as to the terms on which it was delivered to the art gallery. Tha 
is all T want to show, that Mr. Hutchins acknowledged that the 
terms of the deposit of the picture with Fischer was for the purpose 

of sale.” 

The Court sustained the objection, to which judgment in this 
behalf the defendant by its counsel then and there excepted, and 
the presiding justice noted the said exception upon his miniiite. 
which the defendant prays may be saved to it signed and seale , 
which is accordingly done, now for then. 

Whereupon the defendant to further maintain the issue on its 
part joined! offered in evidence the further testimony of said Dante 
ten ding 1 to prove that said Dante as trustee under the Jedintrus 
from Stilson Hutchins, received from the defendant $1000 of the 
proceeds of sale, which represented the amount Mr. Hutchins had 

advanced on the picture plus the profit. . . i . a 

Whereupon, said Dante, on cross examination gave evidence tend¬ 
ing to prove that he had knowledge of plaintiff s claim to 
19 owner of this picture, prior to having received, as trustee for 
the estate of Stilson Hutchins, any money from the defend¬ 
ant That the monev advanced by the defendant to pay the balance 
due by Mr. Hutchins on the picture was done at witness initiative 
arid he acted on the strength of the letter that had been dictated to 
b* Mr Hutchins in 1908. That he took that action in order 
to nrotecT thf picture from seizure. That he did not confer with 
Mr P Hutcl,ins before doing it. Mr. Hutchins was in Europe ^does 

Knoivshe was' hta mibrium in England for a month or six weeks, 

Si-SaSS: ! p aC krism r Ortofer. f:l That SiA 

li t v.;„ a had in bank "subject to witness’ check and that of Walter 
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to prove that during the months of .Tune, July anc .August, 1909, her 
husband was principally in sanitariums in various parts of Europe; 
that they were not in their apartment. That the apartment was 
rented at that time. That they did not return thereto until September. 
It might have been in the early part of the month. Does not re¬ 
member exact date. Took her husband there from a sanitorium in 
England. He was at the time very ill and very feeble. Had a 
special nurse for the insane with him. At the time she 

20 went into the apartment she had one nurse for her husband 
and shortly thereafter had three. That he was not capable 

of attending to any business during the months of July, August or 
September. It is possible Mr. Fischer may have called there in 
September. It was not a very important event. He certainly did 
not have anv conversation with Mr. Hutchins about anv business 
in her presence. Her husband was in no way capable of having 
any business conversation with anyone, and was not allowed to have 
any. There was no opportunity for Mr. Fischer to have a business 
conversation with her husband without her knowledge as she never 
left her husband. Sbe saw no papers given by her husband to Mr. 
Fischer—while he was at her apartment in Paris that summer. 

The art gallery or store room which Mr. Fischer had in the Cor¬ 
coran Building, where the pictures were hung, was a room not open 
to the general public, but only opened to the favored few whom he 
took in there to sell pictures to. If a picture was exposed there to 
view it was not to the general public. The Gainsborough picture 
may have been in that room, which is tire proof, and where he kept 
most of the expensive pictures. She might have been in the store 
during the winter of 1910 two or three times, but she does not re¬ 
member. As to the monthly visits Fischer spoke of, if she did, she 
went into buy some little silver articles or something of no impor¬ 
tance. She did not go in there to inspect the pictures. She is not a 
buyer of pictures and there was no reason for her to see his 

21 pictures. That she never heard of the picture in controversy 
being advertised for sale, or ever saw a catalogue at anytime 

or place, nor was it ever called to her knowledge or attention by any 
one that there was such a picture for sale by the Fischer Art Co. 

The plaintiff to further maintain the issue on her part joined 
offered in evidence the testimony of R. Ross Perry tending to show 
that he is a member of the bar of the Supreme Court of the District 
of Columbia, and there was placed in his firm’s hands in or about 
June, 1909, by a firm of solicitors in London, a claim of Smith & Co. 
against Stilson Hutchins of a balance due on a picture. To the best 
of his recollection he wrote no letters to Stilson Hutchins, or his 
secretary, Dante, or any one except Mr. Cohen, which was after the 
claim had been settled. That he wrote no letters to Mr. Fischer; 
at the request of counsel for the plaintiff, he *had examined his files 
and letter books, as carefully as he could from the index, and the 
date of the letter he wrote to Mr. Cohen is September 14, 1909. This 
letter was offered in evidence by plaintiff, and at the instance of plain¬ 
tiff is set forth in extenso, in the words and figures following. 
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“September 14, 1909. 

Myer Cohen, Esq., 14th and G Street Northwest, City. 

Dear Sir: We acknowledge receipt of your letter of the 13th inst. 
addressed to our junior member, with enclosures therein mentioned 
and accept your firm’s check for $1899.30—being three hundred 
and ninety pounds, at the rate of $4.87 exchange, with the 

22 understanding, as mentioned in your letter, that in accepting 
this check we do not impair or in any wise affect or waive the 

claim of the estate of S. T. Smith, deceased, to the remaining bal¬ 
ance of one hundred and ten pounds, on account of the sale of one 
of its executors, of the Gainsborough picture, to Mr. Stilson Hutchins 
for five hundred pounds. We will at once communicate with the 
London attorneys of the estate and trust to be able to adjust the 
matter satisfactorily within a short time. 

Very truly yours, 

R. ROSS PERRY & SON.” 

The letter to which the foregoing letter was a reply, was one re¬ 
ceived from Myer Cohen addressed to witness, bearing date September 
13, 1909. containing two enclosures, one purporting to be copy of a 
letter from Wm. J. Dante to Myer Cohen bearing date September 8, 
1909, and the other copy of a letter bearing date March 27, 1908, 
purporting to be written by Stilson Hutchins to Messrs. Cole & 
Jackson of London. Said letters were read in evidence by plaintiff, 
and at the instance of plaintiff are set forth in extenso and are in 
the words and figures following: 

“September 13, 1909. 

R. Ross Perry, Jr., Washington, D. C. 

Dear Mr. Perry: Pursuant to my conversation with you this 
morning, I beg to enclose you herewith, 

(1) Copy of letter from Wm. J. Dante to me. under date of Sep¬ 
tember 8, 1909. 

(2) Copy of letter from Stilson Hutchins to Messrs. Cole & Jack- 
son, under date of March 27, 1908. 

From these letters it will appear that the claim of the Executors of 
Mr. S. Y. Smith, deceased, for five hundred pounds ought to be re¬ 
duced to three hundred and ninety pounds. 

Acting in behalf of Mr. Fischer, who sent me five hundred pounds 
to settle^this matter, provided the settlement was approved by Mr. 
Dante (who is Mr. Stilson Hutchins’ secretary), T beg to enclose you 
herewith my firm’s check for $1899.30—being three hundred and 
ninety pounds at the rate of $4.87, sterling exchange. It is under¬ 
stood that in your acceptance of this sum, you do not impair 

23 or in any wise effect the claim to the remaining balance of 
one hundred and ten pounds, which will undoubtedly be 

satisfactorily adjusted now within a short time. 

Very truly yours, 


MYER COHEN. ‘ 
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“Washington, D. C., September 8, 1909. 

Myer Cohen, Esq., Washington, D. C. 

Dear Mr. Cohen: In reference to the claim of the Executors of 
the S Y Smith estate against Stilson Ilutehins in the sunl / ) 
hundred pounds for a Gainsborough, I beg to adv>^ you Aat ac- 
cording to the best information in my possession, Mi. 1 ' f ,, L.,_ 

debted to .lie executors of the above estate in the sum of three hun 

r .iufc,r paKt. * 

one lnmdred and ten pounds for-another^ure which hi. = 
!!: 1 , ;::\'-'':'!"m; , 'for t u:e , Hve 

SutchSsdlf owes for'tliis Gainsborough I also under^and^ha, 

=iii mms? 

session. . T ymr(rpst that vou pav the sum of 

three ‘hundred and ” pounds to M*^«rry atjhis timejor 

wpeGeTStout^SVof September, that he will have the neces¬ 
sary documents with him to substantiate the above stated. 

Yours very truly, WM j DANTE.” 

“March 27th, 1908. 

Cl. * J.clcon, Solicitors, 35 E*x SOM. S»»3, W. C, 

contents. I remember receiving your lettei last ye 
24 October and answering it immediately ^Mr. KM. Smith. 

of whom 1 bought pnune to.wl had my de alings en- 

arrangement or understana g but referred 

tirely with Mr. Sunk Sn Vhe might wish to take, 

it to him (Mr. Smith) tor J> , medical treatment, I wrote 

,ief M ie Eh making f Sstion to him as to a settlement for 
to Mr. Smith making a ^ U() poundg on account of 

the picture, and as 1 • J P j apply on account of this 

another transaction, .1 asked him t() that and giving 

me^reditfor the'110 pounds, which amount leave him due on the 

SU'SrSoShTm' »” »W»n»Mi » for 
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the transaction, I have no doubt you have the authority you claim, 
but you certainly have no right to expect that I should not require 
a verification of it, as 1 have no personal knowledge of your con¬ 
nection with the matter other than shown by your letters. 

Times are very hard here, and the obtaining of money very 
difficult. I have been quite ill and am not able to look after my 
affair' as closely as I otherwise should, but I am ready to make a 
payment now of 100 pounds, and very shortly close it up. I shall 
have to ask you to get such authority from Mr. Smith as will pro¬ 
tect me in making such a payment, and also his order to pay it to you. 

Your threat to proceed to legally obtain such a settlement, does 
not disturb me, although I consider it in very poor taste, as I con¬ 
sider you have no claim against me or right to make such a demand. 
It is unnecessary to go to any expense to collect this account. 1 am 
perfectly solvent and able to pay it. and shall be very glad to do so 
without any threats. 

Respectfully yours, 5 ' 


Whereupon plaintiff announced her evidence closed and this was 
the substance and tendency of all the evidence given in the cause. 
Whereupon the defendant, before the jury retired to consider 
their verdict, prayed the Court to instruct the jury to return 

25 a verdict for the defendant on the ground that there was no 
evidence of delivery of the picture to the plaintiff and that 

therefore no valid gift had been proved. To the granting of which 
instruction the counsel for plaintiff objected and the Court sus¬ 
tained said objection and refused so to instruct the jury. To which 
judgment in this behalf the defendant excepted and the Court noted 
the said exception upon its minutes; and the defendant prays that 
said exception may be saved to it signed and sealed, which is ac¬ 
cording done, now for then. 

Whereupon the Court instructed the jury as follows: 

Charge to the Jury. 

The Court (Wright, J .): Gentlemen of the jury, although the 
defendant may have wrongfully disposed of the picture, it does not 
necessarily follow that it is answerable to the plaintiff for its value. 
The defendant is answerable to the plaintiff only in the event that 
she was the owner of the picture, which she claims she was, by gift 
from her husband. No mere intention to give personal property to 
another makes him the owner of it; and no expression or intent 
or purpose to give could alone make another the owner of chattel 
property. You cannot give chattel property to another so as to make 
it his without you put it in his possession intending to make it his. 

The first question for your consideration and determination there¬ 
fore is whether Mrs. Hutchins was the owner of this picture. That 
question depends for its solution upon what transpired at her 

26 house when the picture was delivered there; because it is not 
necessary in order to deliver chattel property into the pos 
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session of another that you should place it in his hand. That would 
be actual delivery to him. Constructive delivery, so-called, and in 
law just as much a delivery as an actual delivery, may be accom¬ 
plished not by placing the article in his hand but by placing it in 
his residence or in a place of his, appropriate to the receipt of such 
an article, intending at the time of placing it there, to make him 
the owner. 

The only theory upon which it could be found from the evidence 
adduced before you in this case that Mrs. Hutchins ever actually 
became the owner of this picture as a gift Irom her husband, is on 
the theory that when this picture was delivered in Washington Mr. 
Hutchins, either through himself or through other persons, actually 
and physically deposited that picture in her house, intending, at 
the time it was deposited there, to divest himself of his entire right 
and to make her the owner of it. Unless you find, therefore, that the 
evidence establishes the fact that he so deposited the picture in her 
house on Massachusetts Avenue, and that at the time of depositing 
it there he intended to make her the owner of it and to divest him¬ 
self of all ownership and control over it, there is no other theory in 
the case which would warrant you in finding that she was the owner. 

The defendant claims that although she may have been the owner, 
it does not necessarily follow that the plaintiff can recover 
*27 from the defendant here for the sale of this picture; because 
they claim that even after she was the owner if she ever was, 
vet she did not bring this suit within the time the law permits such 
suits to be brought. If one is the owner of chattel property, they 
have the right to hold responsible another person who, without then- 
authority and consent, sells that property or disposes of it, pro\ided 
t hey bring their suit within the time permitted by law. The law 
prohibits die maintenance of such suits unless they are brought 
within three vears from the time the cause of action accrues. 

Now the cause of action accrues the moment somebody converted 
this picture, if it was Mrs. Hutchins’—that is to say, the moment 
somebody carried it away from her house intending to depnve her 
of her ownership of it, and to dispose of it permanently. 1 he de¬ 
fendants claim that Mr. Hutchins himself did that 

If you find that he did deliver the picture in her house, as I 
have id readv pointed out, intending at the time to make it her pic¬ 
ture and intending when he delivered the picture into her house to 
deliver it into her possession, and if you further find that after 
that he took the picture out of the house without her knowledge and 
consent, for the purpose of permanently disposing of it, that would 
be a conversion, and her right of action would run from that time. 

Now as to the application of these general instructions to The 
particular case here. If, as claimed by the defendant you find tha 
Mr. Hutchins took the picture to the store of the defendant 
28 and left it there with instructions to sell it, and it was sold in 
pursuance of these instructions, the taking of it there and 
leaving it with these instructions would amount to a conversion. 
If you find that that happened, the time for the bnnpng of an 
action against anybody who was concerned in the conversion, against 
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these defendants, even, would begin to run from the time Mr. 
Hutchins so deposited the picture in the store with those instruc¬ 
tions. If you find that the suit was not brought within three years 
from that time, but was brought after three years had expired, 
then it is too late for the plaintiff to maintain it, even if you should 
find from the evidence that she was the owner of the picture through 
the confirmation of a gift, according to the principles that have been 
expressed by the Court. 

If you find in her favor the measure of her damages is the value 
of the picture, at the time of conversion, as this evidence has proved 


its value. 

Whereupon, the defendant, before the jury retired to consider 
their verdict excepted to the charge ol the Court to the jury in that 
the Court refused to' instruct the jury to return a verdict for the de¬ 
fendant, and the Court noted the said exception upon its minutes, 
and the defendant prays that this and the foregoing exceptions be 
severally saved to it signed and sealed, and made a part of the record 
in this case, which is accordingly done this 25th day of February, 
A. D. 1913, now for then. 

DAN THEW WRIGHT, Justice. 


29 The colloquy between Court and Counsel on pages 8 and 9 

and the further testimony in rebuttal including the corre¬ 
spondence set out on pages 13 to 15 both inclusive are abo\e set forth 

at the instance of the plaintiff. T 

DAN THEW WRIGHT, Justice . 


Assignment of Errors. 

Filed March 11, 1913. 

******* 

1. The Court erred in excluding the evidence of William J. Dante, 
offered in behalf of defendant, as set forth in the Bill of Exceptions. 

2. The Court erred in refusing to direct the jury to return a ver¬ 
dict for the defendant, as prayed by defendant, as set forth in the 

Bill of Exceptions. . . . . . , . 

3. The Court erred in the instructions to the jury contained in 

its charge to the jury, as set forth in the Bill of Exceptions. 

4. The Court erred in entering judgment for the piamtitt. 

MYER COHEN, 

W. G. JOHNSON, 

Attorneys for Defendant. 
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30 Designation of Record. 

Filed March 11, 1913. 

* * . * * * * * 

The Clerk will please prepare the transcript for appeal to the 
Court of Appeals in the above entitled cause and include therein 
the following. 

1. Declaration. 

2. Pleas of Defendant. 

3. Replication. 

4. Verdict. 

5. Judgment. 

6. Bill of Exceptions. 

7. Order extending time for tiling transcript on appeal. 

8. Assignment of Errors. 

MYER COHEN, 

W. G. JOHNSON, 

Attorneys for Defendant. 


31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
30. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript in cause No. 53440 at Law, wherein 
Rose Keeling Hutchins is Plaintiff and V. G. Fischer Art Company, 
a Corporation is Defendant, as the same remains upon the files and 

of record in said Court. . m 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of March, 1913. * 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2537. V. G. Fischer Art Company, a corporation, appellant, vs. 
Rose Keeling Hutchins. Court of Appeals, District of Columbia. 
Filed Mar. 26, 1913. Henry W. Hodges, clerk. 
















COURT CT APPEALS 
DISTRICT OF COLUMBIA 
Fill D 



31 u % (Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1913. 


No. 2537. 


V. G. FISCHER ART COMPANY, APPELLANT, 

vs. 

ROSE KEELING HUTCHINS. 


BRIEF FOR APPELLANT. 


MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Appellant. 


THE LAW REPORTER PRINTING COMPANY, WASHINGTON, D.C. 


INDEX. 


Statement of Case..-. 

Assignment of Errors—. 

Argument. 

1. Evidence failed to establish valid gift.~ 

IE Declaration of Stilson Hutchins admissible.. 

Authorities Cited. 

Basket vs. Hassell, 107 U. S., 602. 

Campbell vs. Holt, 115 U. S., 620. 

Cochrane vs. Moore, L. R., 25 Q. B. Div., 57.. 

Cox vs. Sprigg, 6 Md., 274.-. 

Dilts vs. Stevenson, 17 N. J. Eq., 407. 

George vs. Spencer, 3 Md. Ch., 353. 

Harris vs. Clark, 3 N. Y., 93. 

Jennings vs. Davis, 31 Conn., 134.... 

Kenniston vs. Kenniston, 56 Vt., 680.. 

2 Kents Com., 438.-. 

Marshall vs. Jaquith, 134 Mass., 138..--- 

Mut. Life Ins. Co. vs. Hillmon, 145 U. S., 285. 

Schouler’s Pers. Prop., sec. 67. 

Skill man vs. Skillman, 13 N. J. Eq., 403. 

Town of Milford tw.Town of Bellingham, 16 Mass., 

108.. 

Trowbridge vs. Holden, 58 Me., 117. 

United States vs. Mahan, 16 Wall., 143. 

































31 u thf (Enurt of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1913. 


No. 2537. 


V. G. FISCHER ART COMPANY, APPELLANT, 


ROSE KEELING HUTCHINS. 


BRIEF FOR APPELLANT. 


Statement. 

I 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia (Rec., p. 3) in an 
action of trover, for the alleged conversion, by the de¬ 
fendant, of a picture, known as “Girl in Brook. 1 The 
defendant pleaded the general issue and the statute of 
limitations. 

The title to the picture, set up by the plaintiff, was a 
parol gift thereof from her husband, Stilson Hutchins, 
in the summer of 1907. The suit was filed March 25, 
1911 (Rec., p. 1), and the trial took place on November 
22, 1912 (Rec., p. 2). Stilson Hutchins, the alleged 
donor of the picture, died before the trial on April 21, 
1912. 

In the summer of 1907, plaintiff and her husband 
were in London, England; she was taken by him to the 
art store of Smith & Son to see this picture, and if she 
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approved it was to be purchased for her; it was pur¬ 
chased at that time and given to her. She never saw 
the picture but on this one occasion; it was in the 
Smith store in London where she last saw it; it was not 
sent out while she was there and she does not know . 
when it was shipped from there; her husband purchased 
other pictures during that visit to London. Her hus¬ 
band returned to the United States shortly after 
the purchase of the picture and she remained in 
Europe. Plaintiff, at that time, owned the house 1603 
Massachusetts Avenue, Washington, I). C., and had a 
picture gallery in it. Her husband had a very large 
interest in the defendant corporation (Rec., p. 4), of 
which V. G. Fischer was part owner and general manager. 
On September 1, 1907, Seibold, a custom-house broker, 
who had for years attended to business of that nature for 
Stilson Hutchins, hauled from the custom-house in 
Georgetown, to Stilson Hutchins' residence, 1603 Massa¬ 
chusetts Avenue, Washington, D. C., two cases of 
paintings and other art objects enumerated in a certain 
invoice which was offered in evidence, and which, 
among ten other articles (Rec., p. 8), included the picture 
in controversy. The material portion of the invoice is 
as follows (Rec., p. 7): 

August 1 , 1907. 

“Invoice of certain goods, viz., oil painting 
and frame sold in London by Messrs. S. T. Smith 
Son to Messrs.* Stilson Hutchins of Washing¬ 
ton, D. C., and dispatched from London, via 
Liverpool, per S. S. Etrurua, % Penn. R. R., 
in bond to Georgetown.” 

Stilson Hutchins was in Washington at the time, and 
paid Seibold’s charges (Rec., p. 8). Plaintiff did not 
return to Washington until December, 1908; in the 
meantime Stilson Hutchins had leased the house, 1603 
Massachusetts Avenue, with the furniture, to a Mrs. 

♦This is not an error in copy, invoice reads “Messrs.” in original. 
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Traver, without plaintiff's consent or knowledge, of 
which she disapproved (Rec., p. 4). It was rented 
through one Addison, as Stilson Hutchins’ agent (Rec., 
p. 6). When plaintiff reached Washington, Stilson 
Hutchins was ill, having suffered another stroke of 
paralysis. Plaintiff took him to Augusta, Georgia, where 
they remained until March, 1909. In March, 1909, 
while at Augusta, because of friction in the family and 
being worried about her personal belongings, she asked 
her husband to give her something in writing to prevent 
future dispute; he dictated and she wrote, a certain 
paper, styled a bill of sale; she had no knowledge of 

such an instrument and would not know how to write it 

% 

(Rec., p. 5). He executed and delivered it to her (Rec., 
p. 4). This paper enumerates a large number of articles 
(Rec., pp. 4-5), among them, the. picture in suit, de¬ 
scribed as “Girl in Brook (Gainsborough)—now at 
Fischers” (Rec., p. 5). Most of the things mentioned 
in the paper as being in the house were left in the house 
when it was rented to Mrs. Traver, except some pictures . 
which he moved, of which she had no knowledge until 
afterwards (Rec., p. 5). 

The language of this bill of sale, omitting the items 
described therein, is as follows: 

March 25, 1909. 

“For value received, I hereby sell and set over, 
and have made personal delivery to my wife Rose 
Hutchins the following named articles, now in 
1603 Mass. Ave. house, Washington, D. C. 
and authorize her to take possession of the same 
whenever the premises are vacated by the present 
lessee, Mrs. Traver” (Rec., p. 4). 

This instrument was never recorded, nor acknowledged 
as required by law, so that it could be recorded. There¬ 
after plaintiff and her husband returned to Washington, 
but did not go near the house, Mrs. Traver being still in 



4 


possession, and thereafter she and her husband went to 
Europe and did not return to the l nited States until 
December, 1909 (Rec., p. 5). 

While in Paris, in May, 1909, Stilson Hutchins had a 
verbatim copy of the bill of sale made, including the items, 
and sent it in a letter to Mr. Addison, the agent of Stilson 
Hutchins who had rented the home to Mrs/1 raver. That 
letter is as follows: 

Paris, May 19, 1909. 
“Mr. A. I). Addison, Washington, D. C. 

“On the 25th of March, 1909, in Augusta, Ga., 
I gave my wife, Rose Hutchins, the enclosed 
list of pictures, furniture, etc., which she is to have 
possession—at t he expiration of Mrs.Traver’s lease, 
Nov. 20th, 1909, or before if she surrenders 
the house, 1003 Alass. Ave., before that time. 
Will you kindly put this letter—way for your 
guidance. The list is herewith enclosed. 

Respectfully, 

Stilson Hutchins” (Rec., p. 7). 


Plaintiff and her husband returned to Washington in 
December, 1909, and went to the Massachusetts Avenue 
house, but she did not notice that the picture in suit was 
not in the house. In the fall of 1910 she noticed the pic¬ 
ture in suit was not in the house and went to see Mr. 
Fischer, part owner and manager of the defendant cor¬ 
poration, and he informed her that he had sold the picture 
for $6,000. She protested against this and stated she 
would consult her attorneys (Rec., p. 6). 

Stilson Hutchins had been in the habit ot having pic¬ 
tures sold for him by the defendant, of which he was vice- 
president. Victor G. Fischer was the president, treasurer, 
and sole manager. Fischer returned from Europe in 
October, 1907, and found this picture in the defendant’s 
place of business and Stilson Hutchins told him to sell 
the picture under the same conditions as others had been 
sold for Stilson Hutchins. By this arrangement, Hutchins 
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received one-third of the profits of the sale and the 
rest went to the defendant corporation. 1 he picture 
was publicly offered for sale in defendant s gallery and 
sold in or about December, 1909 (Rec., pp. 8-9). When 
Stilson Hutchins purchased the picture he did not pay 
the London art dealers, and they began writing dunning 
letters, their solicitors threatened suit and engaged 
counsel in this city to collect the claim (Rec., pp. 9-10, 
12-15). Stilson Hutchins in Paris in 1909 requested de¬ 
fendant’s president and manager to pay the Jsmith bill for 
the picture, which was done with the funds of the 
defendant (Rec., pp. 9-10). 

W T hen the picture was sold, defendant paid to William 
J. Dante, trustee for Stilson Hutchins, his share of the 
profits on the sale amounting to 81,000 (Rec., pp. 10-11). 

It is not claimed that defendant had any knowledge 
or notice of plaintiff’s claim of ownership of the picture 
until after its sale. 

The appellant offered to prove by the witness, Dante, 
the Secretary of Stilson Hutchins, that while the picture 
was in defendant’s gallery for sale and while Hutchins 
was, through Dante, corresponding with the London 
art dealers concerning their demand for payment, 
that Hutchins had stated to Dante that he had deposited 
the picture with defendant for sale. 1 his was excluded, 
on objection, and an exception taken (Rec., p. 11) 

Appellant also prayed the court to instruct the jury to 
return a verdict for defendant on the ground that there 
was no evidence of delivery of the picture to plaintiff 
and therefore no valid gift proved, but this was refused, 
and an exception noted (Rec., p. 15). These two rulings 
constitute the questions presented by the record and 
upon which the errors assigned are based. 


L 
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Assignment of Errors. 

1. The court erred in excluding t he evidence of William 
J. Dante as set forth in tlie bill of exceptions (Ilec., pp. 
11 ). 

2. The court erred in refusing to direct the jury to 
return a verdict for defendant as set forth in the bill of 
exceptions (Rec., pp. 15, 17). 

3. The court erred in entering judgment for the plain¬ 
tiff. 


ARGUMENT. 

As shown by the foregoing statement of facts, this case 
was one in which the plaintiff should have been held to 
the most rigid proof ot her case. Her husband, the vice- 
president of and a large stockholder in the defendant, 
a commercial corporation engaged in the sale of works of 
art, endowed with the indicia of ownership, placed with 
the defendant, for sale, for his account, an article of the 
ordinary merchandise sold by the corporation, and on the 
faith thereof, had the corporation pay to his vendors in 
London $1,890.30 (Rec.,p. 13), the balance of its pur¬ 
chase price, without the slightest knowledge or notice, 
to put it on inquiry, that there was any adverse claim to 
the property. Three years and a half later the plaintiff, 
a mere volunteer, who had never been in possession or 
control of the picture and had only seen it once in the 
London dealer’s store, only claiming the picture as a gift, 
sues the defendant for the alleged wrongful conversion of 
this chattel which it received from, paid for and sold at 
the instance of her own alleged donor. A claim less de¬ 
void of equity and morality could hardly be presented. 

The appellant claims that the judgment of the court 
below should be reversed for the two reasons assigned 





as error, viz., that the plaintiff wholly failed to show 
title to the picture, and because of the exclusion of proper 
evidence offered.in behalf of defendant. 


The Evidence Failed to Establish a Valid Gift. 

The gift relied upon being a parol gift, it is essential to its 
validity that plaintiff should prove a clearly expressed 
intention to part with his property in the gift to the 
donee and an unequivocal delivery of possession of the 
chattel to the donee. Delivery is an indispensable 
element to the validity of a parol gift. It must be proved, 
as matter of evidence, because it is a part of the gift 
itself—without it -the gift has no existence in law , any 
more than it could have in fact if the thing, the subject 
of the gift, never had physical existence. 

“What acts, then, are essential on the donor's 
part for completely executing a gift of personal 
property? Delivery of the property in question, 
first and foremost, with the corresponding inten¬ 
tion to give, must be the answer. And the rule 
has long been maintained that the owner must 
part with his dominion over the property before the 
gift can take effect; for so long as the gift remains 
incomplete, inchoate, and imperfect, there exists, 
it is said, a locus poenitentice —the opportunity 
for the giver to repent and change his purpose.” 

Schouler’s Per. Prop. (2d Ed.), Sec. 67. 

See also— 

2 Kent. Com., 438. 

$ 

In Cox vs. Sprigg, 6 Md., 274, Le Grand, C. J., says 
(p. 284): 

“Both at law and in equity, delivery is essential 
to the validity of the gift. A mere promise is not 
sufficient, for, until the act is complete, there 
exists the locus penitential." 
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This question was very fully considered in England by 
the Court of Appeal on appeal from the Queen’s Bench 
Division, in the case of Cochrane vs. Moore, L. R., 25, 
Q. B. Div., 57, decided in 1890. In that case Lord 
Justice Fry delivered the judgment of the court in an 
exhaustive opinion, going back in its researches to the 
time of Bracton and examining all the cases down to the 
date of the decision, and as a result of that examination, 
decided (pp. 72-73) that delivery is essential to the validity 
of the gift, that such had always been the law in England, 
and that it had not been changed by other decisions. Lord 
Esher, Master of the Rolls, delivered a separate, con¬ 
curring opinion (pp. 74-77), in the course of which he 
says (p. 75): 

“Upon long consideration, I have come to the 
conclusion that actual delivery in the case of a 
‘gift’ is more than emdence of the existence of the 
proposition of law which constitutes a gift. I 
have come to the conclusion that it is part of the 
proposition itself . It is one of the facts which 
constitute the proposition that a gift has been 
made. It is not a piece of evidence to prove the 
existence of the proposition; it is a necessary part 
of the proposition, and, as such, is one of the facts 
to be proved by evidence.” 

The decisions of our own highest court are to the same 
effect. In United States vs. Mahan, 16 Wall., 143, an 
appeal from the Court of Claims, appellant set up title 
to certain cotton, under an agreement which counsel for 
appellant claimed must be treated as either a good sale 
or a good gift inter vivos from mother to daughter. The 
Supreme Court, by Mr. Justice Miller, rejected both 
contentions, saying with respect to the gift (p. 147): 

“It is unnecessary to examine into the effect of 
the transaction as a gift inter vivos. The finding 
that there was no delivery would be as fatal to 
such a gift as to the agreement for sale.” 
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And in Basket vs. Hassell, 107 U. S., 602, the court in 
a very full opinion, by Mr. Justice Matthews, points 
out that there is no distinction, in this respect, between 
a gift, mortis causa and inter vivos and quotes (p. 612), 
with approval, the opinion of the Court of Appeals of 
New York, in the case of Harris vs. Clark, 3 N. Y., 93, 
overruling the case of Wright vs. Wright, in 1 Cow., 
598, in which the New York Court of Appeals says, 
(p. 113): 

“The decision in Wright vs. Wright, was 
founded on a supposed distinction between a 
gift inter vivos and a donatio mortis causa. But 
there appears to be no such distinction. A 
delivery of possession is indispensable in either 
case.” 

Indeed, there is no conflict among text writers or in 
the decisions of the courts, but the rule is without 
qualification that delivery is as essential a part of the 
gift as the declaration of gift and must be equally well 
established by the evidence. And in the case of a gift 
claimed by a wife from her husband the rule is not re¬ 
laxed, but she is required to prove it by clear and un¬ 
ambiguous evidence. 

In Marshall vs. Jaquith, 134 Mass., 138, the court 
says (p. 140): 

“A husband may make a valid gift causa mortis 
to his wife, Whitney vs. W T heeler, ubi supra, and 
between husband and wife the requisites and effect 
of gifts inter vivos and causa mortis are nearly 
identical. To establish gifts of this description, 
there should be clear, satisfactory, and incontro¬ 
vertible evidence not only of the gift and delivery 
of the property, but of the separate custody of it 
by the wife.’’ 

In George vs. Spencer, 3 Md. Ch., 353, the Chancellor 
says (p. 360): 

“To establish a gift of this description, the 
courts of equity require clear and incontrovertible 
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evidence, and in my opinion the defendant in this 
ease has failed, so far as the alleged gift is concerned, 
in laying before the court that convincing and 
irresistible proof which the rule requires.” 

In Dilts vs. Stevenson, 17 X. J. Eq., 407, the court says 
(p. 413): 

“But even in equity, where a widow seeks to 
establish a gift from her husband in his lifetime, 
she must adduce evidence beyond suspicion, and 
nothing less will do than a clear irrevocable gift, 
either to some person as trustee, or by some clear 
and distinct act of his by which he divested himself 
of the property. . . . And to constitute a 

perfect gift, the donor must part with the posses¬ 
sion and dominion of the property.” 

And in Skillman vs. Skillman, 13 X. J. Eq., 403, 
Chancellor Green announces the same rule saying 
(p. 407): 

“But in such cases the fact of the making of the 
gift, and that it was intended for the use of the 
wife as her separate property, must be clearly 
established.” 

In Trowbridge vs. Holden, 58 Me., 117, the court says 

(p. 121): 

“And claims of this description especially when 
preferred by wives who are so often the deposi¬ 
taries of their husband’s papers and valuables, 
ought always to be supported by evidence of a 
thoroughly convincing character, evidence which 
shall satisfy the court, who are to pass upon it, 
not only that the deceased said and did what is 
necessary to constitute a valid gift but that it was, 
in very deed his intention, at the time, to part 
with his own property, to the subject of the gift, 
and bestow it upon the donee.” 

In Jennings vs. Davis, 31 Conn., 134, the court says 
(p. 138): 

“That a husband may in equity make a valid 
gift of personal property to his wife . . . 

though formerly doubted, is now the established law 
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of the State. Deming vs. Williams, 20 Conn., 
226. But courts of equity require clear and in¬ 
controvertible evidence to establish such gift^ as a 
matter of intention and facts. 2 Story Eq. Jur., 
pp. 1375,1381.” 


In Kenniston vs. Kenniston, 50 \ t., 0S0, it is said 

(p. 088): 

“While courts of equity give full effect as be¬ 
tween parties to gifts by husband and wife, they 
require clear and incontrovertible evidence to estab¬ 
lish such gifts as a matter of intention and fact.” 


The facts as to this alleged gift are very few. As to the 
intention to give, apart from the question delivery, the 
onlv testimony in the entire record is that of the plaintiff, 

in these words: 


“That she first saw said picture in a picture 
dealer’s shop in London; was taken there to look 
at it and if she approved of it it was to be given 
to her. And it was purchased by her said husband 
at that time and given to her” (Rec., p. 4). 


Assuming that this statement is sufficient to prove 
an intention to give, what followed? there was ne\ ei a 
moment when it w^as under her dominion or control and 
the first, last, and only time she ever saw* it was at the 
art dealer’s store. With the burden of proof thus placed 
by the law upon the plaintiff it was incumbent upon her 
to establish, by competent, clear and incontrovertible 
evidence that delivery into her possession w^as made. 

It was not and could not be claimed at the tiial that 
delivery w r as made to her in London, England. She 
did not then obtain possession of it or exercise or attempt 
to exercise any control over. She gave no directions for 
its shipment. “It w T as not sent out while she w r as there. 
She does not know when it was shipped except from 
information derived since” (Rec., p. 4). 
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The only pretense of delivery is that it was taken to the 
residence, 1603 Massachusetts Avenue, the common 
abode of the husband and wife. But the circumstances 
given in evidence as to that fact were these. 

It arrived in this country, in bond at the custom-house 
invoiced to him (Rec. p. 7), packed iii one case with 
three other pictures, oval portrait of a lady, portrait of man 
in wig, and a landscape (Rec., p. S), to no one of which 
the plaintiff claims to have any right, accompanied in 
the same shipment with another case, containing five other 
articles, to no one of which the plaintiff lays claim. These 
two cases were delivered to Stilson Hutchins and were bv 
his direction hauled, unopened, to the common abode of 
the pair by the witness Seibold, on September 1,1907, and 
both cases “were there opened up by the witness” (Rec., p. 
7). The plaintiff was not there, in possession of the house, 
nor intending nor expecting to be there. She remained 
in Europe and did not return to Washington for more than 
a year, or until December, 1908. This picture was never 
hung in the gallery of that house or hung or placed else¬ 
where therein where she could possess, use, see, or enjoy it. 
So far as the evidence discloses, it only remained in the 
house long enough to be separated from the other articles, 
and was then sent by Stilson Hutchins to the salesrooms 
of the defendant corporation, a merchandizer of pictures, 
of which he was an officer and large stockholder, but in 
which plaintiff had no interest, and where she did not keep 
any of her own property. 

So far as the evidence in this case discloses, of all the 
articles brought from the custom-house, in those two 
cases, the picture in suit was the only one not permitted to 
remain there, where the plaintiff could possess, use, see, or 
enjoy it. Not only this, but the plaintiff’s evidence also 
shows that Stilson Hutchins, did not consider this resi¬ 
dence at that time as so under her dominion that a deposit 
of articles therein enured to her possession and title, 
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because he moved other pictures out without her knowl¬ 
edge (Rec., p. 5), and without her consent, approval 
or knowledge leased the house and its contents for a term 
of years to a Mrs. Traver, so that when the plaintiff 
returned to Washington she 1 had no house to take her 
husband to” (Rec., .p. 4). 

While the residence to which these two cases of mer¬ 
chandise were taken, by Stilson Hutchins’ direction, w as 
her place of abode, it was also the common abode and 
repository of both husband and wife, and no inference 
can legally be drawn of an intent, on his part, thereby to 
make delivery to her, divest himself of possession and 
dominion over the picture and to vest the same in her 
from his bringing there, in bulk, these goods which had 
arrived at the custom-house in bond. It must not be over¬ 
looked that while this residence was the common abode 
and repository of both, he had another repository for art 
objects, entirely exclusive of her, the salesrooms of the de¬ 
fendant corporation, of which he w r as an officer and large 
stockholder. Had he taken these goods there, separated 
them, and then sent this picture to the house, it would 
have been significant of an intent to deliver it to her. 
But he did the exact converse of this; he sent this 
picture from that house to his art store , showing that the 
only purpose of the delivery of the goods, in bulk, at 
the house, was to unpack them, make the separation 
and send to the art store that which was not to be re¬ 
tained at the house. To say that this transient stoppage, 
at the residence, on the way from London to the custom¬ 
house and thence to the art store, constituted an intent 
to deliver to her possession, title, and dominion over the 
picture and to divest himself thereof, is to indulge an 
inference not supported by the facts, but directly op¬ 
posed thereto. Not a scintilla of evidence w^as given of 
any declaration by Stilson Hutchins of his purpose 
or intention in temporarily taking this picture, with the 




others, in bulk to that house, and such acts and declara¬ 
tions as were given in evidence evinced his continued 
dominion over the picture after it arrived in this country. 

The “bill of sale,” so styled, purporting to have been 
written by the plaintiff at his dictation and executed by 
him in March, 1909, is itself an assertion of his possession, 
dominion, and ownership, at that time, of the articles 
therein named. 

It does not purport to be a confirmation of any previous 
gift or sale, but is an unequivocal transfer in preesenti. 
‘7 hereby sell and set over” ( Rec., p. 4), are the operative 
words, and these are cut down and restrained, and his 
then dominion and ownership further asserted, by the 
denial to her of the right of possession until “the premises 
are vacated by the present lessee, Mrs. Tracer” (Rec., p. 4), 
the lady to whom he had leased the house and the articles 
therein, without the plaintiff’s consent, approval, or 
knowledge (Rec., p 4). The plaintiff testified that 
this document was sought by her to confirm existing 
rights in order to avoid future disputes (Rec., p. 5). If 
this be so, the instrument speaks more strongly against 
the plaintiff, for it proves that, Stilson Hutchins, having 
it brought pointedly to his attention that she wished an 
acknowledgment of what she claimed as then existing 
rights, declined to make such an acknowledgment of them, 
and instead dictated a transfer in preesenti, for possession 
in futuro. 

So in his letter from Paris of May 19, 1909, less than 
two months after the bill of sale, put in evidence by plain¬ 
tiff, he gives his interpretation of the intent and effect 
of the bill of sale in these words: 

“On the 25th of March, 1909, in Augusta, Ga., 

I gave my wife, Rose Hutchins, the enclosed list 
of pictures, furniture, etc., which she is to have 
possession—at the expiration of Mrs. Traver’s 
lease, Nov. 20, 1909, or before if she surrenders the 
house, 1003 Mass. Ave., before that time” (Rec. 
p. 4). 
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Thus in the only declarations of his given in evidence, 
he places the origin of her rights at March 25, 1909 , and 
the time of possession, the expiration of Mrs. Traver s 

tenancy. , , . 

Certainly in an inquiry as to the quo ammo to be at¬ 
tributed to this temporary delivery of this picture at the 
common abode and depository of both parties, on Septem¬ 
ber 1, 1907, these declarations evince no purpose on his 
part, by that act, to divest himself of the dominion and 
ownership over the property, but, coupled with the 
exclusive dominion he actually exercised over the place 
of deposit itself, by leasing it, together with its contents, 
without her consent, knowledge, or approval, clearly 
establish that he was asserting his own dominion in the 
most positive manner. 

ltut, as before stated, the bill of sale contains an ex¬ 
press assertion, on the day of its execution, of his owner¬ 
ship of this very picture. 

That bill of sale contains these two significant items. 
First, “All silver plate belonging to me J (Rec., p. 4). 
This clearly shows that the instrument was not designed 
to confirm her existing title, tor, as to the sihei, it is 
limited and confined to that to which she had no title; 
“belonging to me,” are the descriptive and excluding 
words Second, after enumerating portraits and busts 
of his wife and himself (Rec., pp. 4-5) lie introduces the 
other pictures with these words: “and following pictures 
now in my collection” (Rec., p. 8); followed by the 
enumeration of sixteen pictures, of which one, uir in 
Brook (Gainsborough)—now at Fischers” (Rec., p. 8), 
is the picture in suit. Here, therefore, is a distinct 
declaration by Stilson Hutchins, that lie was bestowing 
upon her certain pictures in his possession, in which lie 
then claimed the right of property, by the appropriate 
expression “now in my collection.’’ Thus, it is seen, that 
the facts in this case are very different from those in 
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cases in which the courts have held a delivery by the 
husband to the common abode of husband and wife to 
be competent evidence of a good delivery to complete 
the gift and vest title in the wife. An examination of all 
such cases will show that at the time of such delivery, 
the place was the common abode of the pair; that the 
husband was not exercising, as here, a dominion over it 
in opposition to, and defiance of, her rights, and that the 
article so deposited was permitted to remain there so 
that the wife could see, use, possess, and enjoy it, 
according to its nature. 

It is respectfully submitted that the court erred in not 
directing the jury to return a verdict for the defendant. 

II. 

The Declaration of Stilson Hutchins That the Picture 
was Sent to the Sales Room of Defendant for Sale 
Should Have Been Admitted in Evidence. 

It must be remembered that the picture in controversy 
did not come into the possession of the defendant from 
the plaintiff, nor with her knowledge or consent, but 
came into defendant’s custody from Stilson Hutchins, 
who, at the time of the declaration, was in control of the 
picture and the only one whom the defendant knew in 
connection therewith. 

The evidence given by the defendant showed that in 
October, 1907, when its manager, Fischer, returned from 
Europe he found the picture in controversy at the 
defendant’s place of business and that Stilson Hutchins 
instructed him to sell it for his, Stilson Hutchins, account 
under the conditions under which such sales had thereto¬ 
fore been conducted for Hutchins, Hutchins to receive one- 
third of the profits individually and the other two-thirds 
to go to the company (Rec., pp. 8-9). Hutchins still 
sharing, according to his interest in the company, in 
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the company’s share of the profits (Rec., p. 10). That in 
the summer of 1909, the London dealer, of whom the 
picture was purchased, was making claim lor a balance 
due upon it. and at Hutchins’ request, the company 
paid this balance from its own funds (Rec., p. 10). 
Defendant also proved by the witness, Dante, that he 
knew of the demands of the London dealers, and of their 
solicitors, for payment and of their threats to bring suit, 
and that lie had written replies to them at Hutchins dic¬ 
tation, identifying one written in January 0, 1908 (Rec., 

]). 10). He further testified that he had had a conversa¬ 
tion with Hutchins about this picture, either six or 
eight months after the picture had been received in 

America (Rec., p. 11). 

The witness was then asked to state what Hutchins 
had said with reference to his picture and the subject 
of paying for it. This question was objected to “on the 
ground that it was wholly immaterial and irrelevant 
(Rec., p. 11). Counsel for defendant explained that the 
purpose of the question was to show that the 

“witness asked Mr. Hutchins why he did not 
settle this claim and stop the dunning, and Mi. 
Hutchins told him that the picture was there tor 
sale; and that when it was sold he would then 
pay the bill. It is simply to corroborate the 
witness Fischer as to the terms on which it was 
delivered to the art gallery. That is all I want to 
show, that Mr. Hutchins acknowledged that tie 
terms of the deposit of the picture with luscher 
was for the purpose of sale” (Rec., p. 11). 

That this evidence was not “wholly immaterial and 
irrelevant,’’ as stated in the objection, but was material, 
relevant and highly important would seem to be manifest. 
The plaintiff had been permitted to give in evidence the 
alleged declaration of Hutchins, in London, in the summer 
of 1907 that he gave her the picture (Rec., p. 4), and his 
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written declarations of March 25, 1909 (Rec., pp. 4-5), 
and of May 19, 1909 (Rec., p. 7), as corroboration thereof, 
and his act, September 1, 1907, in having the picture 
delivered to the residence. 

All this was admitted for the purpose of showing 
Stilson Hutchins intent to pass the title to the picture to 
her by gift. 

1 he picture reached Stilson Hutchins September 1, 
1907 (Rec., p. 7), and on the 7th or 11th of October, 1907, 
the witness, Fischer, found it at the defendant’s salesroom 
and testified that Stilson Hutchins told him to sell it 
Rec., p. 8). 1 lie statement of Hutchins to Dante that he 

had put it there for sale, and when sold that he would 


pay the balance due on it, was just as relevant as the 
previously admitted testimony of Fischer that Hutchins 
told him, Fischer, to sell it. Hutchins had died April 21, 
1912 (Rec., p. 3), and could not be called as a witness. 

Stilson Hutchins’ purpose or intention in sending the 
picture there was highly important. It tended to 


establish one or the other of two important facts; either 
that the temporary presence of the picture at the resi¬ 
dence was not for the purpose of a delivery to the plaintiff 
to complete the alleged gift, or that if so, he, Hutchins, 
had then taken the picture away from her, in October, 
190/, and converted it to his own use. If the former it 
tended to defeat the plaintiff’s proof of title, dependent 
wholly upon the supposed delivery in completion of the 
gift in September, 1907, at the residence. If the latter, 
then it tended to show, as Fischer’s testimony did, the 
conversion of the picture by Hutchins as early as the 7th 
or 11th of October, 1907, and consequently more than 
three years before the bringing of the suit, March 25, 
1911, and thus support defendant’s plea of limitations. 


1 he testimony was important to corroborate Fischer, 
because Fischer, like the plaintiff, was interested and the 


only witness on that point besides Dante, who was shown 
to be wholly disinterested. 
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The declaration was one against the interest of the 
deceased declarant, Stilson Hutchins, because it was an 
admission of his indebtedness to the London dealer. 

“the picture was there for sale; when 

it was sold he would then pay the bill (Kec., 

p. 11)- 

It was also a part of the res gestae ; the picture was 
there, under the control of Hutchins, and by his act, 
whether tortiously, or in his own right, is immaterial, and 
he only could declare the purpose of its being there. The 

principle and rule are familial. 

In the case of the Town of Milford vs. the Town of 
Billingham, 16 Mass., 108, the question arose with 
reference to the liability for the support of a pauper, a 
manumitted slave, and declarations which had been made 
by persons as to her transmission from one to another were 
received. The court said (pp. 100-10): 

“The fact to be proved was the transfer of the 
slave. The change of possession was established. 
The declarations of the parties went to show the 
intent with which that change had been made. 

Whether the acts of Stilson Hutchins were prompted 
by a purpose to vest in his wife the title to the picture 
which she claims by parol gift, or by a purpose not to per¬ 
fect that gift, during the locus pwnitentue, which existed 
between the time of the visit to the London art dealers 
and the subsequent events in Washington is a question 
of intent. So, also, if it be conceded that he did perfect 
the gift by delivery at the residence with that intent, 
then the intent with which, by his subsequent conduct, he 
resumed actual possession of the chattel and sent it to a 
salesroom where such articles were kept for sale, becomes 

a vital question in the case. 

That the intent of the person in such cases may be 
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shown by his declarations has been generally admitted in 
the practice of courts and is settled for this jurisdiction 
by the discision of the Supreme Court of the United 
States in the case of Mutual Life Insurance Co. vs. Hill- 
moil, 145 U. S., 285, in a characteristically exhaustive 
opinion by Mr. Justice Gray. 

The question was whether a human body found at 
Crooked Creek was that of the assured. The defendants 
claimed it was the body of one Walters who had accom¬ 
panied Hillmon, and to support that claim offered to give 
in evidence letters from Walters to his family and to his 
betrothed, written as he was leaving Wichita, stating his 
intention to leave with Hillmon for the neighborhood of 
the camp where the body was found. The letters were 
excluded. In the course of the opinion, reversing the 
judgment, Mr. Justice Gray states the rule thus (p. 295): 

“A man’s state of mind or feeling can only be 
manifested to others by countenance, attitude, 
or gesture, or by sounds or words, written or 
spoken. The nature of the fact to be proved is 
the same, and evidence of its proper tokens is 
equally competent to prove it, whether expressed 
by aspect or conduct, by voice or pen. When the 
intention to be proved is important only as 
qualifying the act, its connection with that act 
must be shown in order to warrant the admission 
of declarations of the intention. But whenever 
the intention is of itself a distinct and material 
fact in a chain of circumstances, it may be proved 
by contemporaneous oral or written declarations 
of the party. The existence of a particular inten¬ 
tion in a certain person at a certain time being a 
material fact to be proved, evidence that he 
expressed that intention at that time is as direct 
evidence of the fact, as his own testimony that 
he then had that intention would be. After his 
death there can hardly be any other way of 
proving it.” 



It is thus very apparent that the 'intent of Stilson 
Hutchins in sending the picture to the defendant’s 
salesrooms is material and relevant and important. If his 
purpose was to have it sold, that was a conversion by 
him, and as the suit was not brought until over three 
years after that delivery, the statute of limitations was 
a good bar and the title of the plaintiff, if she ever had 
any by reason of the temporary presence of it at her resi¬ 
dence, was at an end before the bringing of this suit. 

In Campbell vs. Holt, 115 U. S., 620, the court, 
through Mr. Justice Miller, says (p. 623): 

“Possession has always been a means of acquir¬ 
ing title to property. It was the earliest mode 
recognized by mankind of the appropriation of 
anvthing tangible by one person to his own use, 
to the exclusion of others, and legislators and 
publicists have always acknowledged its efficacy 
in confirming or creating titles. 

“The English and American statutes ot limita¬ 
tion have in many cases the same effect, and if 
there is any conflict of decisions on the subject, 
the wieght of authority is in favor of the proposi¬ 
tion that, where one has had the peaceable, un¬ 
disturbed, open possession of real or personal 
property with an assertion of his ownership, tor 
the period which, under the law, would bar an 
action for its recovery by the real owner, the 
former has acquired a good title a title superior 
to that of the latter, whose neglect to avail him¬ 
self of his legal rights has lost him his title. 1 his 
doctrine has been repeatedly asserted in this 
court. Leffingwell vs. Warren, 2 Black, oJJ, 
Croxall vs. Sherrerd, 5 Wall., 268, 289; Dicker- 
son vs. Colgrove, 100 U. S., 578, 583; Bicknell ys. 
Comstock, 113 U. S., 149, 152. It is the doctrine 
of the English courts, and has been often asserted 
in the highest courts of the States of the Union. 

It is respectfully submitted that the intentions of 
Stilson Hutchins with respect to this chattel, especially 




in any matter relating to its custody, possession, or 
change of possession, while under his control, were, in 
the highest degree, material and relevant. And his 
declarations as to those intentions made to Dante were 
equally competent and admissible with those made to 
his wife or to Fischer. 

It is respectfully submitted that the judgment ap¬ 
pealed from should be reversed. 

MYER COHEN, 

WM. G. JOHNSON, 
Counsel for Appellant. 
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OF THE DISTRICT OF COLUMBIA 

October Term, 1913. 

V. G. FISCHER ART COMPANY, ) 

Appellant. I 

> No. 2537 
vs. f 

R. K. HUTCHINS, Appellee. I 

BRIEF ON BEHALF OF APPELLEE. 

This is an appeal taken bv the defendant from the judg¬ 
ment of the Supreme Court of the District of Columbia, in 
an action of trover for the conversion by the defendant of 
the “Gainesborough” painting, known as '‘Girl in Brook.” 
The defendant pleaded the general issue and the statute of 
limitations. 

Appellant’s statement of the case, in its brief, fails to in¬ 
clude several essential facts concerning plaintiff’s title, and 
we therefore submit the following as a fair and accurate state¬ 
ment of what the Record discloses and what would seem to 
be necessary for the proper discussion of the grounds of error 
urged on this appeal. 

STATEMENT OF CASE. 

The appellee, a resident of the District of Columbia, while 
on a visit to London, England, in the summer of 1907, was 
invited bv her husband to go with him and examine a paint- 
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ing by “Gainesborough,” ho at the time tolling her if she 
liked it or approved of it, he would give it to her. At that 
time the picture in question was the property of a London 
art dealer. She accepted her husband’s invitation and went 
to the art dealer’s with him, examined the painting, and as 
she liked it and approved of it, her husband, at that time, 
purchased it and gave it to her (R,, pp. 3 and 4). At the 
time of the purchase appellee owned the residence 1003 Mas¬ 
sachusetts Avenue, Washington, D. C., in which she main¬ 
tained an art gallery of her own (R., p. 4). 

Her husband returned to America before she did, and 
shortly after his return the painting arrived through the 
Georgetown Custom House invoiced to ‘‘Messrs.’ Stilson 
Hutchins (R., p. 4). Seibold, a Custom House broker, who 
attended to business of this nature for her husband, on Sep¬ 
tember 1, 1907, took the box containing the picture in ques¬ 
tion and other articles, to 1003 Massachusetts Avenue, 
opened it and took the picture out and left it there (R., 

P- 7). 

Appellee’s husband was in Washington at the time and 
paid the custom broker his charges (R., p. 8). It further 
appears that after the picture teas purchased . it teas under¬ 
stood that it teas to he sent to the Fischer Art Company 
here in Washington (in which company her husband was a 
stockholder), to he revarnished and renovated, as their 
pictures always were sent there for that purpose (R., p. 4). 

Appellee did not return to Washington until December, 
1908, and on her arrival found her husband ill, suffering 
from a stroke of paralysis; and that during her absence in 
Europe, he had, without her knowledge, rented her house 
furnished. So they went to Augusta, Ga., for the winter, 
where they remained until the last of March, 1909 (R., p. 4). 
While they were living in Augusta, it seems there was a 
great deal of friction between her husband’s sons (children 
by a former marriage), and she supposed they were trying 
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to be mean to her; as her husband was ill she became un¬ 
easy about her personal belongings, and asked her husband 
to give her something in writing to prevent any future dis¬ 
pute; and at his dictation she wrote out the bill of sale in 
which the picture in question was included (R., pp. 4 and 5); 
her husband executed it, and at his request Lawton B. Evans 
witnessed the paper (R., p. 7), and her husband then deliver¬ 
ed it to her (R., p. 4). They returned to Washington the 
last of March, 1909, but remained there only a short time 
(she did not go to her house, as it was still occupied by the 
lessee), and went from there to Europe (R., p. 5). In May, 
1909, while they were in Paris, her husband had a copy of 
the bill of sale made and wrote to Mr. A. D. Addison, of 
Washington, District of Columbia (the real estate agent in 
charge of her house), enclosing the copy, asking him to 
put it away for his guidance (R., pp. 0 and 7). They remain¬ 
ed in Europe until December, 1909, when they came home to 
see appellee’s father, who was desperately ill, and who died 
three days after their arrival (R., p. 5). They went to her 
Massachusetts avenue house, but she paid very little atten¬ 
tion to anything, as she was too ill and had too much sorrow, 
and did not notice the picture in question was not in the 
house; her husband.was also very ill. After returning to 
her Washington house in the fall of 1910, she had occasion 
to show the bill of sale to Mr. J. J. Darlington, her then 
attorney, and then realized that her “Gainesborougli” was 
not in the house, but at Fischer’s art store. She at once 
went there, saw Fischer, and asked him about the picture, 
and was informed by him that it had been sold to Mi>. 
Moore for $6,000. She demanded to know what right he 
had to sell her picture. Fischer immediately flew into a 
terrible rage and became practically unintelligible. She told 
him that she would have her attorneys look into the matter 
and left the store. Subsequently her husband gave her a 
letter he had received from Mr. Addison in March, 1910, en- 
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closing and returning to him the copy of the bill of sale which 
had been sent to Addison from Paris in May, 1909 (R. p. 6). 

This was plaintiff’s case and upon it she claimed title to 
the picture. And upon all the authorities we submit this 
evidence, uncontradicted as it was, entitled her to an in¬ 
structed verdict in her favor. 

On the other hand, appellant contends there is an utter 
lack of evidence of delivery and that delivery is essential; 
therefore, the question should not have been submitted to 
the jury, but the Court should have instructed a verdict in 
its favor. 

We shall not at this point summarize the evidence pro¬ 
duced by the defendant, because it is uncontradictory of the 
plaintiff’s case, and we conceive it could not possibly throw 
any light on the question of delivery , but even though we 
should concede that it might throw some light, and that it 
was contended, or is contended, by the defendant that there 
was other evidence tending to show the testator’s intention 
contrary to that offered by plaintiff, it is apparent that 
it was not conclusive, and defendant’s whole claim is now 
made upon the theory that nlaintiff’s evidence w as not suf¬ 
ficient to establish delivery. The Court’s charge upon this 
question in substance was as follows: 

That no mere intention to give personal property 

to another makes him the owner; and no expression 

or intent or purpose could alone make another the 

owner of a chattel; that you could not give chattel 

property to another so as to make it his without you 

put it in his possession intending to make it his. In 

this case that question depends for its solution upon 

what transpired at plaintiff’s house when the picture 

was delivered there. It is not neeessarv in order to de- 

* 

liver chattel property into the possession of another 
that it should be placed into his hand, that would be 


✓ 







actual delivery to him. Constructive delivery in law 

t/ •/ 

is just as much a delivery as an actual delivery and 
may be accomplished by placing the article in one’s 
residence, intending at the time to make him the 
owner. 

That Mrs. Hutchins actually became the owner of 
this picture as a gift from her husband, is on the 
theory that when this picture was delivered in Wash¬ 
ington, that Mr. Hutchins, either himself or through 
other persons, actually and physically deposited the 
picture in her house intending at that time to make 

her the owner of it. And unless they find the evi- 

*/ 

dence establishes these facts she would not be entitled 
to recover. 

ARGUMENT. 

We recognize, of course, that to make a valid parol 
gift the mere intention to do so, or the mere declaration of 
such intention is not sufficient; there must be a delivery of 
the article with intention to invest ownership. We find no 
fault with appellant’s cited cases on this point, and as we 
understand the Record and appellant’s argument there is no 
question raised as to the correctness of the law laid down 
by the Court upon this point. We think, however, the Court 
below put too great a restriction upon the evidence pointing 
to the gift, and also failed to take into consi ieration the fact 
that the picture was purchased for the plaintiff at a time 
when she and her husband were both away from their habitat, 
and the article was of such a character that no reasonable 
person would have expected the plaintiff to have carried it 
away from the shop. 

And in this connection, there are three general proposi¬ 
tions of horn-book law that were applicable to which the 
Court did not refer in its charge, and which the appellant 
in its brief has ignored. 









6 

1st. As a general rule, the fact of delivery may be arrived 
at from the acts, conduct and declarations of the alleged 
donor. 

2d. Where the intent of the donor is proved by a writing 
under his own hand, the Court will presume a delivery in 
support of the gift on slight evidence. 

Brickerhoff v. Lawrence, 2 Sandf. Chanc. (X. V.), 
400. 

Manson v. Abbey, 53 X. Y., 794. 

Pennington v. Lawson, 23 Ky. L. Rp., 1360. (65 

S. W., p. 120.) 

3d. And where the parties stand in close personal rela¬ 
tions, such as members of the same family, it often becomes 
unnecessary to prove an actual manual delivery, the law pre¬ 
suming one in such cases from the attendant circumstances. 

Grant v. Grant, 34 Beav., 623. 

Isaac v. Williams, 3 Gill, 278. 

Hitch v. Davis, 3 Md. Chanc. 

An interesting case and in point is that of Wheeler vs. 
Wheeler, 43 Conn., 503, which was an action of trover 
brought by the plaintiff against the executrix of her de¬ 
ceased husband. 

The plaintiff, in the month of April, was married to one 
Wheeler, in the State of Connecticut, and on the same day 
started with him for the purpose of visiting some friends at 
Mt. Carmel, in Xew York State, where they remained for 
about a week, and on the 27th day of April, while there, Mr. 
Wheeler bargained to buy a horse for $190, and agreeing 
to give his note in payment and intending to give the horse to 
plaintiff. After making the bargain, and on the same day, he 
told the plaintiff that he had bought the horse for her, and 
it was hers; and three days later he completed the purchase 
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by giving his note, and the seller agreed to deliver the horse 
to Wheeler in the city of Brooklyn, N. Y., on the 4th day 
of May. The Wheelers left their friends at Mt. Carmel 
and went to Brooklyn, where they remained until the after¬ 
noon of the 4th day of May, and while there he told his 
friends he had bought the horse for the plaintiff and had 
given it to her. That afternoon they went home via New 
York City and the horse arrived and was there delivered 
and received by Mr. Wheeler, and by him immediately ship¬ 
ped to Norwich, Conn., by a freight steamer, he and his 
wife taking passage by a passenger boat to the same place. 
On the arrival of the horse it was ordered by Wheeler to be 
taken by one of his employees and put in his bam, where 
there were two other horses belonging to him, kept by him 
for livery purposes, he being the keeper of a livery stable at 
that place. The expense of shipping the horse was paid by 
him. After the horse arrived, it was used but twice before 
Mr. Wheeler’s death, once by Mr. Wheeler to drive himself 
and plaintiff to see her father, and once to carry a messenger 
for a physician for him. From the time they left New \ork 
on the 4th day of May until the date of his death, the lltli 
of May, nothing was said by Mr. Wheeler about the horse. 
On these facts plaintiff claimed title to the horse by gift 
from her husband. The trial Court held that there was no 
delivery of the horse to the plaintiff and rendered judgment 
for the defendant. In disposing of the case on appeal, the 
Appellate Court, in reversing the case, said: 

“The case would have been very different if the 
husband had attempted to give his wife any of the 
horses previously owned bv him, and kept, for in¬ 
stance, in his livery stable with his other horses. In 
such case the same indicia to ownership in the hus¬ 
band would continue to exist after the intended gift 
as before, and it would call for something more than 
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mere words to effect and validate the gift, but here 
at the very inception of the transaction, the purpose 
of the purchase was announced, and was repeated 
in the presence of the vendor and the plaintiff, before 
the note was given for the delivery of the horse." 

Appellant argues (Brief, p. 12) that because the picture 
in question was shipped to this country with other articles 
and all of them were taken to appellee’s house, that that fact 
tends to show it was not Mr. Hutchins’ intention to make a 
delivery of the picture in suit to his wife; and in support 
of this argument the statement is made that “To none of 
the other articles does plaintiff claim to have any right or 
title." This statement is unwarranted. There is nothing in 
the Record to that effect; and there was no reason to inquire, 
as it was utterly irrelevant and immaterial. That the picture 
was never hung in the gallery of the house is another un¬ 
warranted assumption of fact. The Record contains no evi¬ 
dence on the subject one way or the other. Likewise the 
Record is silent as to when the picture was taken out of the 
house, or whether or not when it was taken out, the other 
articles embraced in the same invoice remained in the house 
or were also taken out. 

That some time between the first of September and the 
11th of October, 1007, the picture was found at the Fischer 
Art Company’s shops. IIow long it had been there prior to 

that date, what directions were given in relation to it by the 

* 

party who took it there, who such party was, or what, if 
anvthing, was done to it from the date it was received and 
prior to the 11th of October, 1007, there is absolutely no 
evidence and no excuse offered by the defendant for its fail¬ 
ure to produce the witness who had received the picture, 
or the books or memoranda that it no doubt kept in the 
ordinary course of business, which would show the circum¬ 
stances. 
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Fischer, the one witness connected with the art company, 
testified he was not present when the picture was brought 
there. It is only reasonable to assume, we suggest, that 
someone connected with the defendant company was there 
at the time, and could have been produced by the defendant, 
and could have testified as to who it was that brought it 
there, and what was said at the time it was delivered, and 
whether or not anyone attended to the picture in the ua> 

of revarnishing and renovating it. 

We are further met with the specious argument (Appel¬ 
lant’s brief, pp. 12 and 13) that Stilson Hutchins did not 
consider his wife’s residence at that time, the time the pic¬ 
ture arrived in this country, so under her dominion that 
• depositing articles therein inured to her possession and title, 
because he removed other pictures and leased her house and 
its contents without her knowledge or consent. That coi- 
tain pictures were taken out without her knowledge prior to 
the house being rented, is true, but when the Record is silent. 
That the house was rented furnished by Stilson Hutchins 
without appellee’s knowledge is also true, but there is no 
evidence when. The Record shows Mrs. Hutchins knew 
nothing about it until December, 1908, fifteen months after 
the picture in question was taken to the house and fourteen 
months after Fischer says it was in his shop. From these 
facts certainly no reasonable mind can adduce the inference 

sought. „ , 

We are also told by appellant’s brief that appellee s resi¬ 
dence was the common abode and repository of both husband 
and wife, yet there is not a scintilla of evidence in the case 
that would tend to show that at the time the picture was 
delivered (September 1," 1907) the house in question was 
the common abode and repository of Mr. and Mrs. Hutchins. 
We are further told that Mr. Hutchins had another re¬ 
pository for art objects, entirek exclusive of that of his wife 
—the salesroom of the defendant corporation. The only proof 
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that Mr. Hutchins ever sent any articles to Fischer's Art 
Store for the purpose of sale is the testimony of Fischer, who 
the Becord shows was discredited in every particular. That 
it was customary for Mr. and Mrs. Hutchins to send their 
pictures there for revarnishing and renovating is the undis¬ 
puted evidence in the case; and that this picture was to l)e 
sent there for that purpose, is also undisputed. 

It is further contended that the fact that after lie had 
bought the picture for her, he had it shipped with other ar¬ 
ticles to this country and paid the custom charges, shows a 
claim of ownership in his own right. We respectfully sub¬ 
mit that was only the natural thing for him to do, and prob- . 
ably what any member of this Court would do under like cir¬ 
cumstances. 

M hen Mrs. Hutchins got home in December, 1908, it is 
apparent she had no thought of the picture, but only of her 
husband’s unfortunate condition; and not until after friction 
appears to exist between Mr. Hutchins’ sons does she be¬ 
come apprehensive of anything wrong. She says she was 
worried, and thought they, Mr. Hutchins’ sons, were going 
to be mean toward her; and she asked her husband for some 
writing that would prevent anv question as to future disputes 
about her own property. Here is a wife, who, returning 
from Europe, finds her husband suffering from a stroke 
and that her house, where she naturally wanted to take him, 
had been rented, with all of her belongings in it, without her 
knowledge or consent or approval; a stepmother to two 
grown sons (both older than she), who are in charge of her 
husband s business and affairs, fighting among themselves 
and nasty toward her. \\ hat more natural than to ask for a 
writing from her husband that would protect her property 
against future dispute? It was no idle thought that led to 
the execution of that paper, but no doubt that mysterious 
thing called ‘woman’s intuition.” What more natural for a 
husband, realizing the existing situation, to do than give to 
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his wife in writing, not only a mere acknowledgment of 
what was her property, but such an instrun ent as would, or 
should, set at rest once and for all time, whose property it 
teas? Is there anything unreasonable in that act? It seems 
probably what any of us under similar circumstances would 

have done. 

It is also contended by appellant that the bill of sale is 
not confirmatory of a previous gift. That it does not support 
appellee’s contention, but speaks more strongly against her 
and proves that her husband, when his attention is attracted 
to her claim, instead of acknowledging she has any, asserts 
his possession, dominion and ownership over the property 

(Appellant’s Brief, pp. Id and 15). 

To reply to this line of argument, it is only necessary to 

call attention to the bill of sale itself, which says: 

aj * * * have made personal delivery to my 

wife, Bose Hutchins, the following articles.” 

Certainly that is not an assertion of his possession, do¬ 
minion and ownership of the articles described. It is con¬ 
ceded that the house was hers and at the time the paper was 
executed it was under rental, and that the lease was made 
without her sanction, but there is nothing to show that Stil- 
son Hutchins ever claimed to be in possession of the house, or 
to be the then owner of the things therein any more than of the 
house. So far as the house and its contents were concerned, is 
immaterial, as on the face of the bill of sale it is shown that 
the picture in question at the time the paper was delivered 
was understood by both Mr. and Mrs. Hutchins not to be in 
the house, but at Fischer’s art shop. And defendant’s argu¬ 
ment that possession of this article was postponed until 
the Massachusetts avenue premises may become vacated by 
Mrs. Traver, gathered from Stilson Hutchins’ letter to Ad¬ 
dison in May, 1900, is prettv far fetched. That the bill 







of sale did not have, and was not intended to have, any rela¬ 
tion to the picture in question, is obvious, because if we con¬ 
strue it in reference only to this picture, it would read as 
follows: . 

“For value received, I hereby sell and set over, 
and have made personal delivery to mv wife, Rose 
Hutchins, the following named articles: * * * 

‘Girl in Brook’ (Gainesborough), now at Fischer’s.” 

On this state of facts, would any Court in Christendom 
say that there had not been a delivery of the picture in ques¬ 
tion with the full intention to vest plaintiff with ownership? 

We can hardlv believe so. 

*/ 

^ e have previously pointed out that the circumstances 
surrounding the declaration prior to, and at the time of, the 
purchase of the picture in London, England; the carrying, 
unpacking and depositing of the picture in appellee’s house 
upon its arrival in this country, and leaving it there, are all 
corroborative items of evidence of Mr. Hutchins’ “intention” 
that when he had the picture taken to her house it was the 
fulfillment of his purpose, declared in London, to buy it for 
her, and give it to her, and in law, constituted a complete de¬ 
li verv. 

«/ 

Yet we are told by appellant in its brief: “A claim less 
devoid of equity and morality could hardly be presented.” 

It is evident that the author of this suggestion in appel¬ 
lant’s brief has been a copious student of these subjects; cer¬ 
tainly no novice or ordinary lawyer would have the con¬ 
summate audacity to suggest, let alone argue, the morals 
of this case; especially in the face of the defense set up, 
which we will more fully refer to later on. 

n. 

Appellant's first assignment of error relates to the ex¬ 
cluding of the question asked of Wm. i. Dante. To under- 



stand this assignment it is necessary to refer to the condition , 
of the record at the time the question was asked. Appellant, 
defendant below, filed two pleas—not guilty, and statute of 

limitations (R., p. 2). 

After plaintiff had rested her case in chief, defendant 
failed to make an opening statement, consequently the Court 
as well as plaintiff’s counsel were perfectly as sea as to what 
was the defense. Defendant, then called its first witness, 
Fischer, who stated he was president, treasurer and sole man¬ 
ager of the defendant ; that he was in Europe the summer 
of 1907, returning to the District of Columbia between the 
7th aiffl 11th of October, 1907; that he had never seen the 
picture involved in this suit, but upon his arrival in this 
citv found it at defendant’s place of business; that he spoke 
to Mr. Hutchins about it, who told him to sell the picture 
under the same conditions as many other pictures had been 
previously offered for sale by the defendant. When tins con¬ 
versation (if ever) with Stilson Hutchins occurred, the 

witness is unable to state. _ 

He further stated that the terms of their agreement with 

Mr. Hutchins with reference to the sale of pictures was 
that Mr. Hutchins should receive one-third of the profits 
of the sale and the balance to go to the defendant company. 
He further stated that the picture was publicly offered for 
sale in the defendant’s gallery and offered to prospective 
buvers here and in New York, but when the picture was 
first offered for sale, and who the prospective buyers were, 
the witness does not state. He further stated that in the 
summer of 1909, when he was in Europe, he received a letter 
from Washington advising him that the London vendor to 
the picture to Hutchins claimed that lie had not been paid 
and was seeking payment; that he saw Mr. Hutchins in 
his house in Paris that summer. The witness was then asked 
whether from the result, of that conversation he sent any 
money to pay for the picture. The question was objcctc 
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to as immaterial; and the Court asking the theory upon 
which defendant was offering this evidence, was informed, 
by counsel for the defendant, that his purpose was to show 
that the defendant was an innocent purchaser; that he paid 
the original vendor for it by arrangement with Mr. Hutchins 
(R., pp. 8 and 9). On this theory, of course, no objection 
was offered to the alleged declarations of Stilson Hutchins; 
but this defense, after the cross-examination of Fischer, was 
abandoned; and from then on defendant claimed that it 
was acting as agent of Stilson Hutchins, which, if, we re¬ 
spectfully submit, had been the ground of defense upon which 
defendant had originally stood, Fischer’s testimony* as to 
these alleged declarations and conversation with Mr. 
Hutchins would have been objected to and, we think, un¬ 
questionably excluded by the Court on the ground that 
they were not declarations against interest, nor could they 
have been admitted as part of the res gestae, as they did 
not appear to have been made at the time the picture was 
left with Fischer. (The purposes for which the picture was 
left at defendant's shop, for some reason best known to 
itself, defendant refrained from producir>g any evidence, 
or account for the non-production thereof, as we have previ¬ 
ously pointed out.) 

We deemed it important to call the Court’s attention to 
the condition of the Record upon this point, due to the fact 
that in the Trial Court, defendant used it for the purpose 
of supporting their plea of the Statute of Limitations, and 
in this Court they take the other arm of the dilemma and 
claim that the question asked witness Dante to which objec¬ 
tion was made and sustained, was for the purpose of show¬ 
ing that Stilson Hutchins had made a declaration against 
his interests. Whether it was a declaration against interest 
would depend more or less upon the situation of the parties, 
and when that is understood in this case, it becomes per¬ 
fectly apparent that the position now assumed by the de¬ 
fendant on this appeal is absolutely untenable. 





Tierney vs. Corbett, 3 Mackey, 2C+, is in point. It was 
an action of detinue with the facts as follows. 

One Strong, who was then engaged in marriage to plain¬ 
tiff. told her he had bought certain horses and carriage for her, 
and he went to where she was employed as a cook, called her 
out on the porch and told her they were hers; he delivered to 
her a bill of sale and she gave him a dollar and told him to 
drive the coach and take care of it. She put the bill of sale 
in her trunk and subsequently gave it to Strong for a special 
purpose and never got it back. The horses and carriage were 
in the stable at the time of Strong’s death, and the defendants 
claimed that Strong retained possession of the property up 
to the time of his death, just before which he made Ins will, 
and if plaintiff had any title, she derived it from this will 
and not from alleged bill of sale or gift; that after the date 
of the hill of sale a judgment was obtained against Strong 
and six months after his death (the will in the meantime not 
having been offered for probate), a judgment creditor was 
granted letters of administration and authorized by the 
Orphan’s Court to take the horses and carriage and sell them, 
which he did to the defendants, who purchased in good faith. 
The plea of defendant was that the transaction on which 
plaintiff relied for title was not a valid one, and at the trial 
and on cross-examination of the plaintiff’s witness, the de¬ 
fense offered to prove that Strong, while his will was being 
’ prepared and signed, stated that the property referred to in 
the will was the property referred to in this suit, that is, the 
horses and carriage. This was excluded and was the subject 
of the first exception. The defendants further offered to 
show that Strong declared at the time he made his will that 
he was making it in order to give the horses and carriage to 
the plaintiff. This was excluded and was the subject of the 
second exception. These two exceptions, substantially to the 
same point, the Court deals with together, and, speaking 
through the late Mr. Justice Cox, said as follows: 
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{4 We have no occasion to dispute the general propo¬ 
sition that declarations of the testator are admissible 
for the purpose of settling the identity of property 

claimed under the decedent, but that is not reallv the 

' •/ 

purpose for which the declarations were offered here, 
they were offered here really to show, in substance, a 
continued assertion of title * * * \ )y Stron" 

# n 

up to the time of his death and indirectly to show 

*/ 

title in him at that time, for the purpose of bringing 
his property under the operation of the will, and there¬ 
fore no exception to the claim of the creditor. The 
plaintiff having offered evidence tending in the first 
instance to show a direct assignment to her either in 
the shape of gift or sale, these subsequent declara¬ 
tions of the deceased are for the purpose of impeach¬ 
ing his own alleged transactions. In other words , 
they are offered in derogation of his own act of assign¬ 
ment whether by gift or sale. 

e think it is very clear that the^ex parte declara¬ 
tions of a party, made subsequent to an alleged assign¬ 
ment, are not to be proven in impeachment of that 
assignment, therefore, the Court was right in exclud¬ 
ing this testimony. * * *” 

The Court on page speaking of the charge of the trial 
Court to the jury, said: 

“The proposition in the charge taken together with 
the instructions amount simply to this, that if the jury 
should find bona fide sale from Strong to plaintiff in 
his life time, then the property was transferred, and if 
they so find • * * the personal representative 

of Strong, after his death, could not interfere with the 
title * * 

But it is objected that the Court should have gone 





further, and have stated to the jury that this was not 
a case of sale at all, but a case of gift and was defective 
as a case of gift by failure to deliver the property 
inasmuch as there was no evidence of delivery in the 
case. The answer to that in the first place 
is, we think the Court would have rightly refused to 
oive that instruction if it had been asked. The cir¬ 
cumstances were that. Strong took the horses and car¬ 
riage to the presence of plaintiff and told her they 
were hers and gave her a bill of sale and took from her 
a dollar, apparently to bind the bargain, and she there¬ 
upon asked him to retain them and take care of them 
for her. Xow, if these facts were believed by the jury,, 
it seems to us that they amount to a delivery, eon- 
struetivelv and symbolically, if not. actually. As to 
the creditor, it would be a question of bona fide, but 
on the question of delivery to consummate the gift, it 
seems to us that we have here the elements of delivery 
if the facts are to he believed by the jury and the Court 
could not be found fault with now for not having in¬ 
structed the jury to the contrary. We think the 
objection, * * * in that it did not declare this 
to he a gift, and imperfect as wanting in the element 
of delivery is not tenable. 


* 


It appears that the hill of sale was not acknowledged and 
recorded as required by the law, and speaking in reference to 
the instruction of the trial Court on that point, Mr. Justice 
Cox said: 


“To that portion of instruction which states the bill 
of sale will be valid as between the parties, and in fact 
as to everybody else, if there were no creditors, the 
exception was taken. ^ * In other words, the 

exception is that if the property remained in the pos- 
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session of the vendor, and the bill of sale was not 
recorded within 20 days, the Court is wrong in saying 
that it would be valid as between the parties, and in 
fact as to everybody else, if there were no creditors. 
If those words Ik* taken alone from the charge, they 
make an unimpeachable proposition of law * * *. 

I nquestionably the assignment could not have been 
disputed by Strong himself in his life time. * * * 
T>ut can it be said the sale is void under the act of 
Assembly of 1720 by his administrator? On this 
Question we could not pursue a safer course than to 
be guided bv the decisions of the Court of Appeals of 
Maryland * * * rendered from time to time 

during fifty years past, in the construction of this 
statute; and they have stated emphatically that not 
only the donor, but his personal representative can not 

impeach a transaction of that sort, however creditors 
might assail it.” 

It is unfortunate that appellant in arguing this point 
has stated a premise not justifiable by anything that ap¬ 
pears in the Record. For instance, in the'first paragraph 
upon this question (page J6 of its brief), the Court is told: 

“It must be remembered that the picture in con¬ 
troversy did not come into the possession of defend¬ 
ant from the plaintiff, nor with her knowledge or 
consent .” 

This is made in the face of the incontroverted statement 
which appears in the Record, page 4, namely: “ That after 
the purchase of said picture it was to he sent to the Fischer 
Art Co., here in II ashington, to he revarnished and renovated 
as their pictures always were.” 

We submit that the suggestion that the evidence offered 
was for the purpose of corroborating what Fischer said would 
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likewise be incompetent. And a further ground of objection 
to such evidence is, that it is perfectly apparent from the 
Record (page 11) that no proper offer to prove anything by 
Dante was made. In no sense of the word, under the au¬ 
thorities, is the mere suggestion by counsel of his purpose, or 
what he proposes to show, or wants to show, the equivalent 
to a specific offer of proof. 

De Forrest v. U. S., 11 App., 458. 

Turner v. Amer. Sec. 6z Trust Co., 29 App., 469. 

The question asked Dante on its face shows it did not 
purport to, or attempt to, elicit anything in reference to the 
transactions between Mr. Hutchins and the defendant, con- 
sequentlv, no evidence that could have been elicited would 
tend to be corroborative of Fischer as to the terms on which 
the picture was delivered to defendant. 

Appellant’s authorities in support of this proposition are 
inapplicable. The Ilillmon case, 145 U. S., 285, has no ap¬ 
plication whatsoever to declarations made six or eight 
months subsequent to an alleged act. If the defendant was 
attempting to show that prior to the time of the purchase 
of the picture in London, or prior to its delivery to Fischer’s 
art store, Mr. Hutchins had stated he intended to send the 
picture to Fischer’s art store for the purpose of sale, might 
have been admissible under that authority, but not subse¬ 
quent declaration. We also respectfully submit the case of 
Campbell v. Holt, 115 U. S., 620, has no bearing whatever 
upon the situation of this case; and the suggestion that the 
supposed declaration of Dante was admissible as part of the 
res gestae, we hardly deem worthy of a reply. 

Something has been said by the appellant as to the Equity 
and Morality surrounding plaintiff’s claim. In reply to that 
suggestion we respectfully submit that it would be hard to 
conceive of a defense more lacking in morals than that ad- 
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mittedly attempted in this case. The defense set up admits 
that this picture was purchased by Stilson Hutchins for his 
wife, but claims he, without her knowledge, pilfered it from 
her and turned it over to this corporation, in which he was 
interested, for sale; and it agreed to divide the profits. That 
» sold the picture and paid him the profits. And as this 
pilfering occurred more than three years before his wife 
iound it out, it is now too late for her to maintain her title. 

We do not quite grasp that this state of facts would con¬ 
stitute a gpod legal defense, but the Court below gave the 
defendant opportunity to prove it, which it went at gal¬ 
lantly; yet when sifted by the jury the one “ star witness” 
from whom this defense emanated was shown to have been 
contradicted in, every essqptial fact. ' Upon a review of the 
whole case, there will be 'found no ground of error and we 

respectfully submit the judgment of the Court below should 
lie affirmed. 


John C. Gittings, 

J. Morrill Chamberlin, 

Attorneys for Appellee. 
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